™  ™E  united  states  DISTRICT  court 
R  THE  NORTHERN  DISTRICT  OF  ILLINOIS 
EASTERN  DIVISION 


MIDWAY  MANUFACTURING 
COMPANY,  an  Illinois 

corporation. 


Plaintiff, 


v. 

NORTH  AMERICAN  PHILIPS 
CONSUMER  ELECTRONICS  CORP. 
et  al. , 


Defendants. 


) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 


No.  81  C  6434 
Honorable  George  N. 


v.  5 

% 

% 

y 

4 

Leighton 


FINAL  PRETRIAL  ORDER 

This  matter  having  come  before  the  Court  as  a 
pretrial  conference  held  pursuant  to  Rule  16  of  the  Federal 
Rules  of  Civil  Procedure,  28  U.S.C.,  and  Jenner  &  Block 
having  appeared  as  counsel  for  plaintiff  Bally  Midway  Manu- 
facturing  Company,  and  Reuben  &  Proctor  and  Neuman,  Williams, 
Anderson  &  Olson  having  appeared  as  counsel  for  defendants 
North  American  Philips  Consumer  Electronics  Corporation 
(  nNAPCEC,f ) ,  Park  Television  and  Edward  Averett,  the  following 
action  was  taken: 


Nature  of  Action  and  Jurisdiction 
This  is  an  action  brought  pursuant  to  17  U.S.C. 
§§  106  and  501  for  alleged  copyright  infringement,  and  for 
alleged  violations  of  Section  43(a)  of  the  Lanham  Act,  15 
U.S.C.  §  1125(a),  the  Illinois  Uniform  Deceptive  Trade 


/O 


/ 

u 


Practices  Act,  Ill.  Rev.  Stat.  Ch.  121-1/2,  §§  311-317,  the 
Illinois  Consumer  Fraud  Act,  Ill.  Rev.  stat.  Ch.  121-1/2, 

§  262  and  for  alleged  unfair  competition  in  violation  of  the 
common  law.  Defendants'  counterclaim  challenges  the  validity 
of  the  copyright  and  seeks  damages  for  plaintiff's  alleged 
wilful  and  wrongful  assertions  against  them.  The  jurisdiction 
of  the  Court  is  invoked  under  28  U.S.C.  §§  1331(a)(2),  1338(a) 
and  1338(b).  The  jurisdiction  of  the  Court  is  not  disputed. 

>  Stipulation  and  Statements 

The  following  written  statements  were  submitted 
and  are  attached  to  and  made  a  part  of  this  order: 

(1)  A  comprehensive  agreed  statement  of  all  uncontested 
facts,  stated  as  near  as  may  be  in  chronological 

or  other  appropriate  sequence  (Attachment  1). 

(2)  Agreed  statements  setting  forth  the  qualifications 

* 

of  the  expert  witnesses  to  be  called  by  each  party 
(Attachment  2). 

(3)  A  list  of  the  witnesses  each  party  expects  to  call 
(Attachment  3). 

(4)  Separate  statements  of  the  contested  issues  of 
fact  and  of  law  not  agreed  to  (Attachment  4). 

(5)  A  list  of  all  depositions  to  be  read  into  evidence 
and  statements  of  any  objections  and  the  grounds 
of  those  objections  (Attachment  5). 

(6)  An  itemized  statement  of  special  damages  (Attach- 

ment  6 ) . 
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(7) 


Waivers  of  those  claims  or  defenses 
have  been  abandoned  by  the  parties 


'  if  any,  that 
( Attachment  7 ) . 


Exhibits 

All  exhibits  to  be  offered  by  the  parties  were 
marked  prior  to  the  final  pretrial  conference. 

Plaintiff's  Exhibits 

The  exhibits  listed  in  attachment  8  were  offered 
by  the  plaintiff  and  received  in  evidence.  [Attachment  8 
lists  the  identification  number  and  a  brief  description  of 
each  exhibit.] 

The  exhibits  listed  in  attachment  9  were  offered 
by  the  plaintiff  and  objected  to  by  the  defendant  on  the 
ground  stated.  [Attachment  9  lists  the  identification 
number  and  a  brief  description  of  each  exhibit  and  state 
briefly  the  ground  of  objection,  e . g. ,  relevancy,  hearsay.] 


Defendant's  Exhibits 

The  exhibits  listed  in  attachment  10  were  offered 

by  the  defendant  and  received  in  evidence.  [Attachment  10 

/ 

lists  the  identification  number  and  a  brief  description  of 
each  exhibit.] 

The  exhibits  listed  in  attachment  11  were  offered 
by  the  defendant  and  objected  to  by  the  plaintiff  on  the 
ground  stated.  [Attachment  11  lists  the  identification 
number  and  a  brief  description  of  each  exhibit  and  states 
briefly  the  ground  of  objection,  e^,  relevancy,  hearsay.] 
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The  additional  action  taken  at  the  final  pretrial 
c-erence  (amendments  to  pleadings,  ^  ^  ^ 

Parties,  dispositions  of  motions,  separation  of  issues 
liability  and  damages,  provision  for  impartial  medical 
examination,  etc.,  if  neceSsary)  is  stated  in  attachment  12. 


Other  Matters 

Expert  Witnesses.  The  plaintiff  is  limited  to  1 
expert  witness  whose  name  has  been  disclosed  to  the  defendant. 

I  The  defendant  is  limited  to  1  expert  witness  whose  name  has 

|  been  disclosed  to  the  plaintiff  and  an  expert  witness  on  the 

Japanese  language  whose  name  has  not  been  disclosed  to  plain¬ 
tiff,  provided  that  timely  notice  of  the  identity  and  quali¬ 
fications  of  such  witness  is  provided  to  plaintiff  (see 
Attachment  2).  Each  of •  the  parties  may,  however,  offer 
rebuttal/*  testimony  of  other  expert  witnesses  if  necessary. 

Supplementary  Lists  of  Witnesses.  Each  of  the  par¬ 
ties  may  further  supplement  the  list  of  witnesses  (attachment  3) 
I  upon  application  to  the  Court,  and  for  good  cause  shown. 

Rebuttal  Witnesses.  Each  of  the  parties  may  call 
— ™ 

such  rebuttal  witnesses  as  may  be  necessary,  without  prior 

notice  thereof  to  the  other  party. 

Length  of  Trial.  The  probable  length  of  trial  is 
8_2.o  trial  days.  The  case  will  be  listed  on  the  trial 

calendar  to  be  tried  when  reached. 

Wnmher  of  Jurors.  There  shall  be  six  jurors  and 

two  alternate  jurors. 
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!!£^iation_20Ms^£d«.  ^  pretrial  order 

e  m°  before  or  during  the  trial  to 

...  y  e  trial  to  Prevent  manifest 

injustice.  Modifications  may  be  made  either  on  application  of 
for  the  parties  or  on  the  Court's  own  motion. 

^.Instructionfe.  Requests  for  instructions  shall 
submitted  to  the  Court  at  the  commencement  of  the  trial, 
but  counsel  may  submit  supplemental  requests  for  instructions 
during  the  course  of  the  trial  or  at  the  conclusion  of  the 
evidence  on  matters  that  cannot  reasonably  be  anticipated. 

Jury  Voir  Dire.  The  Court  will  conduct  voir  dire. 
Counsel  may  submit  requests  tjwrtroi^  Court  ask. 
questions  during  the  voir  d] 


Dated: 


DEC 1  ft 


:  titular 


Honorable  George  N.  Leighton 


APPROVED*  AS  TO  FORM  AND  SUBSTANCE:* 


One  ofj  the  attorneyiyfor 
Plaintiff 


f  (LuiJl  — . 

One  of  the  attorneys  for 
Defendants 


Phillip  W.  Tone 
Keith  F.  Bode 
Todd  S .  Parkhurst 
Marguerite  M.  Tompkins 
Robert  D.  Nachman 
JENNER  &  BLOCK 
One  IBM  Plaza 
Chicago,  Illinois  60611 
(312)  222-9350 


Don  H.  Reuben 
David  W.  Maher 
James  H.  Alesia 
Steven  A.  Weiss 
Carol  Anne  Been 
REUBEN  &  PROCTOR 
19  South  LaSalle  Street 
Chicago,  Illinois  60603 
(312)  558-5500 

Theodore  W.  Anderson 
James  T.  Williams 
NEUMAN,  WILLIAMS, 
ANDERSON  &  OLSON 
77  W.  Washington  Street 
Chicago,  Illinois  60602 
(312)  346-1200 
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Attachment  1 


Statement  of  Uncontested  Facts 


1-  Plaintiff  Bally  Midway  Mfg.  Co.  ("Midway")  is 
a  developer  and  manufacturer  of  coin-operated  video  games. 

2.  Defendant  North  American  Philips  Consumer 
Electronics  Corporation  ("NAPCEC"),  among  other  things, 
manufactures  and  sells  home  video  games. 

3.  The  Magnavox  Odyssey  video  game  system 
consists  of  a  console  or  mainframe  that  may  be  connected  to 
a  home  television  set.  The  console  or  mainframe  has  a  slot 
in  which  a  cartridge  can  be  placed. 

4.  At  the  t.ime  that  it  filed  its  Answers  to  the 
Complaint  and  Amended  Complaint  hehein,  defendant  Park 
Television  d/b/a  Park  Magnavox  Home  Entertainment  Center 
("Park")  was  a  retailer  of  audiovisual  equipment  including 
home  video  game  consoles  and  home  video  game  cartridges  such 
as  the  Odyssey^  home  video  game  console  and  the  K.C.  Munchkin 


home  video  game  cartridge. 

5.  Park  has  performed  and  displayed  the  K.C. 

Munchkin  home  video  game  cartridge  in  conjunction  with  the 
Odyssey2  home  video  game  console  and  has  sold  the  K.C. 

Munchkin  home  video  game  cartridge. 

6.  Defendant  Edward  Boyle  Averett,  III  ("Averett") 

is  an  individual  residing  in  Tennessee.  Averett  designed 

.  .  „  ftanies  for  NAPCEC  and  its  affiliate(s) 
and  programmed  home  video  games  tor  ma 


The  Magnavox  Company  and/or  Magnavox  Consumer 
P  ration  for  use  with  the  Magnavox  Odyssey2 


Electronics 
home  video 


game  console, 
known  as  K.C. 


Averett  designed  the  home  video  game  cartridge 
Munchkin,  and  granted  NAPCEC  a  license  with 


respect  thereto. 


Namco  Limited  is  a  Japanese  company  that 
manufactures  video  games. 

k8,  Midway  changed  the  name  of  the  Puck-Man 
audiovisual  work  to  Pac-Man. 

9.  The  Pac-Man  work  referred  to  in  Box  No.  1  of 
Certificate  of  Copyright  Registration  No.  PA  83-768  is  the 
Pac-Man  audiovisual  work  that  is  fixed  in  the  Pac-Man  coin- 
operated  video  game  manufactured  by  Midway.  This  game  was 
marked  as  Plaintiff's  Exhibit  No.  16  and  Defendant's  Exhibit 
No.  14  at  the  hearing  held  in  this  ’act ion  commencing  in 
November,  1981. 

10.  The  Pac-Man  coin-operated  video  game  was 
introduced  in  the  United  States  in  October,  1980. 
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ATTACHMENT  9 

^^^^25L2LjXPERT_VfiTOESSES 

amtiff  has  designated  Howard  J.  Doherty  as  an 

r:i:iaintif£  has  ^  -  — *  «—*  -  _ 

ty  and  to  reserve  any  objections  they  may  have  to 

Mr.  Doherty's  testimony  or  qualifications  until  defendants 

have  had  an  opportunity  to  review  Mr.  Doherty's  qualifications 
and  to  depose  him. 


Defendants  reserve  the  right  to  object  to  the 
testimony  and  qualifications  of  plaintiffs  expert  witness, 
pending  plaintiff's  provision  to  defendants  of  the  expert's 

qualifications  and  sufficient  opportunity  in  advance  of  trial 
to  depose  him. 


^  Defendants  have  not  retained  an  expert  as  of  this 
date,  but  may  retain  William  F.  Madden,  an  attorney  and 
certified  public  accountant,  as  an  expert  on  the  damages 
issue.  If  defendants  decide  to  use  Mr.  Madden  as  an  expert, 
they  will  supply  his-  qualifications  and  provide  plaintiff 
sufficient  opportunity  in  advance  of  trial  to  depose 
Mr.  Madden.  Plaintiff  reserves  any  objections  it  may  have 
to  Mr.  Madden's  testimony  or  qualifications  until  plaintiff 
has  had  an  opportunity  to  review  Mr.  Madden's  qualifications 

and  to  depose  him. 

Defendants  reserve  the  right  to  designate  an 
expert  on  the  Japanese  language  to  translate  documents  not 

stipulated  to  by  plaintiff  and  agree  to  provide  timely 

of  trial  of  the  identity  and  qualifications 


notice  in  advance 


Of  such  expert, 
to  the  testimon 


Plaintiff  reserves  the  right  to  object 
V  and  qualifications  of  such  expert. 


-i* 


( 


Attachment  3 


1 •  Stanley  Jarocki 

2.  David  Marofske 

3.  JoAnn  Mason 

4.  Thomas  P.  Gallo 

5.  Ralph' W.  Staup 

6 .  Edward  Averett 

7.  Gerald  A.  Michaelson 

8.  John  Charles  Wattles 

9.  Dane  Kite 

10.  David  M.  Arganbright 

11.  Alfred  Kahn 

12.  Rita  E.  Hutner 

13 .  Harold  McDowell 

14 .  Steven  Rivkin 

15.  Hideyuki  Nakajima 

16.  Patricia  Richter 

17.  Howard  J.  Doherty 

18.  Michael  Moone 

19.  William  Kunkel 

20.  Ronald  Geise 

21.  Toru  Iwatani 

22 .  Charles  Paul 

23 .  Henry  Ross 


attachment  3 


Defendarrt-g 

Charles  Paul 

Henry  Ross 

David  Marofske 

Stanley  w.  Jarocki 

Alfred  T.  Kahn 
* 

Harold  McDowell 


witness 


John  Wattles 

David  M.  Arganbright 

Edward  Averett 

Gerald  Michaelson 

Stephen  Rivkin 

Ralph _  Staup 

Rita  Hutner 

Dane  Kite 

Hideyuki  Nakajima 

JoAnn  Mason 

Thomas  Gallo 

Patricia  Richter 

Michael  Moone 

William  Kunkel 

Ronald  Giese 

Toru  Iwatani 

William  F.  Madden 

Expert  on  the  Japanese  language 


Attachment  4 


Usimu:s-S£s*3ss^^  ot  Fact  ,nd 

-uuno:.o::;:rB,:yMid'>yM£9-0°- *■ 

/  with  its  principal  offices  and 

Pr°dUCtion  £scilitl“  *»  m1M„  „ld..y  le 

a  leading  develep„  and  manu£acturer  o£  col„.opetated  vldeo 

games  Midway  own.  exclusive  right,  under  cepyright,  to 
numerous  audiovisual  works,  owns  the  United  States  copyright 
to  the  Pac-Man  audiovisual  work  described  below,  and  owns 
trademark  rights  in  the  Pac-Man  audiovisual  work. 


2.  Defendant  North  American  Philips  Consumer 
Electronics  Corporation  (’'NAPCEC" )  is  a  Delaware  corporation 
licensed  to  conduct  business  in  Illinois.  NAPCEC  conducts 
business  and  maintains  offices  in  Knoxville,  Tennessee. 
NAPCEC  is  a  wholly  owned  subsidiary  of  Nbrth  American  Philips 
Development  Corporation. 

3.  From  at  least  February,  1981  through  at  least 
March,  1982,  NAPCEC  and  its  affiliate(s)  The  Magnavox  Company 
and/or  Magnavox  Consumer  Electronics  Corporation  manufactured 
and  sold  home  video  games  and  home  video  game  cartridges, 
including  the  Magnavox  Odyssey2  home  video  game  console.  An 
Odyssey  console  owner  can  play  different  video  games  on  the 
Odyssey2  console  by  inserting  different  cartridges  into  the 

,  The  Odyssey2  cartridges  cannot 

slot  of  the  Odyssey  console. 

be  played  on  an  Atari  console. 


Conversely,  cartridges 


Atari 


system 


cannot  be 


manufactured  for  thg 

Odyssey  console. 


Played  on  an 


Fr°m  at  least  n  4- 

M*rch-  1982 '  NAPCEC  acd  '  °ber'  1981  throu®  at  least 

“d/°r  "-»« *  Consult  LI8”1""58 
and  s°ia  **•  *•«=•  ~n 

“lth  ““  Od,ssey2  con,ou  ^  - 

i  5-  Defendant  Park  t0i»  •  . 

Home  Entertainment  Center  (''Park'-)  is"011  ^  ^ 
Principal  office  and  ”  *  P*rtnershlP  «t»  its 

Street  Ev  “d  pl-  business  at  3S34  West  95th 

'  vergreen  Park,  Illinois. 

h..  /'  D*fendant  “»“■*  *>*.  Averett,  in 

received  realties  of  S636,659  from  „APCEC  „ 

from  sal.,  „f  K.C.  XunchAin  hc,„.  video  cartridges. 


7‘  By  letter  dated  March  4,  1982,  NAPCEC  agreed 
indemnify  Averett  for  any  liability  .that  he  incurs  in 

this  action,  provided  that  Averett  permit  NAPCEC  to  select 
attorneys  to  conduct  the  defense,  permit  NAPCEC  to  control 
the  defense,  and  extend  his  co-operation  to  NAPCEC. 


8.  Prior  to  May  22,  1980,  Namco  Limited,  a 
Japanese  company,  created  an  original  audiovisual  work 
titled  Puck-Man  which  was  marketed  as  a  coin-operated  video 
game.  Puck-Man  is  a  wholly  original  work  of  authorship  with 
Namco  Limited  and  comprises  copyrightable  subject  matter 
under  the  copyright  laws  of  the  United  States,  Title  17, 
United  States  Code. 
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tuu  « assiroed  "the  ««■*. 

States  *nd  th» w—  ln  the  "itM 
«sual  work  to  Bally  Bid„  °‘  the  *“*-"•»  audio- 

”ASSignm*nt  «  c»Pyrl,hta’ »  dC°  <  by  “ 

-  -  coPy«ght  0£;;:;d  oct°b"  *•  -  « 

audiovisual  work ^to^p  ^  ““  **  -  —an 

*>  «»<*  t;  an  Unlted  “I  ■“  *“  «-  exclusive  right 

in  the  Pac-Man  aud'  ”  C°PyrightS  and  trademarks  •  right 

nan  audiovisual  work 

respects  with  all  i  ^  COmplied  in  «1. 

The  Begi  t  5°V"‘,ln9  *ta  PaC-”“  -PyiWhts. 

cate  ot  "  C°Pyrl9htS  "S“*a  to  «“«»  *  ~rti£i. 

zrrr  "5istr*tion  ^ th*  — uai 

5-  o.  PA  83-768,  effective  November  13,  i980. 

The  facts  stated  in  Certificate  of  Copyright 
Registration  No.  PA  83-768  are  true. 

12.  Midway  owns  all  right,  title  and  interest  in 
Copyright  Registration  No.  PA  83-768. 


13.  Midway  owns  all  right,  title  and  interest  in 
the  nonfunctional  design  features  of  the  Pac-Man  audiovisual 
work  in  the  United  States. 

14.  Midway  owns  all  right,  title  and  interest  in 
the  Pac-Man  trademarks,  Reg.  Nos.  1,259,254;  1,230,042  and 
1,260, 102. 

15.  Midway’s  Pac-Man  game  was  Introduced  In  the 
United  States  in  October,  1980. 
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16. 


early  1901 

repute  a<?  =  A'  Midway's  t> 

*  ^PuUr  and  Commerciauy  game  gained 

17‘  By  summer,  7  SUccessful  game, 

had  become  ^  ^  ---operated 

^  the  United  States.'  ^^-ated  video  arcade 

18  •  An  opinion  Don 

published  in  the  November,  ige/^^ 

rankS  “  «««  among  upright ^  ^ 

games  in  earnings.  Repl  COin-operated  video 

game  industry,  and  the  CirCUUted  the  video 

Poll  are  relied  upon  as  .  general  ‘  ‘  PUbllShed 

0^  a  video  game  by  those  in  .  1Catl°n  °f  Popularity 

^^^aazine  and  Electroni  g  ^  additlon' 

have  contended 

ac-Man  as  the  1981  "Game  Of  The  Year." 

l'9'  By  agreement  effective  April  27,  1981,  Midway 
granted  Namco  an  exclusive  license  with  .the  right  to  sub- 

license  only  to  Atari  the  Pac-Man  copyright  and  trademark 

for  home  video  and  personal  computer  use,  upon  the  following 

conditions : 


a)  Atari  agreed  to  use  the  Pac-Man  trademark 
only  in  connection  with  consumer  video  products  of  a 
quality  approved  by  Midway; 

b)  Midway  reserved  the  right  to  terminate 
the  license  as  to  Atari  consumer  video  products  that 
failed  to  meet  the-  quality  level  approved  by  Midway; 

c)  Midway  retained  the  right  to  pursue 
infringers  and  the  right  to  be  represented  in  any 
action  brought  by  Atari  against  infringer 
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As  Set  forth  ' 

Complaint  and  the  „  P9ragraPhs  8-i0  of 

agreements  refer-  -  the  landed 

obtained  from  Nam=o  to  therein.  Atari  tha 

to  the  Pac-Man  °  US1Ve  ri5ht  under  all 

Man  audiovisual  work  r  frights 

p~  —  -  the  ;  ;°"e — — - 

also  granted  to  Atari  e*clusl  *“  *»«*«-. 

btadenarh  Pae-„an  £of  ^  ^  ^  rights  to  the 

«beo  g,„es  and  oo.puters  i„  „  C0^tloU  “lth  1>°™ 

“  the  United  States. 

Z1-  North  American  pm  ,  • 

Corporation  ("NAPCEC")  and  Edw  ^  C°nSUmer  Elentronics 

Copyright  Reg.  No.  PA  83  "  ( "Averett'-)  infringed 

A  83-768  by  reproducing,  selling  „ 
otherwise  distributing  and  by  performing  and  displaying 

unauthorized  copies  of  and/or  a  derivative  work  based  upon 

the  Pac-Man  audiovisual  work  under  the  name  K.C.  Munchkin 
Specifically; 


ter 


a)  K.C.  Munchkin  was  designed  in  an  attempt 
to  create  a  modified  Pac-Man  game  that  could  be  played 
on  NAPCEC ' s  Odyssey2  home  video  game  console; 

b)  K.C.  Munchkin  was  designed  after  Edward 

/ 

Averett  viewed  Midway’s  Pac-Man  video  game  in  an 
airport  arcade; 

c)  K.C.  Munchkin  was  designed  after  Edward 
Averett  played  Pac-Man; 

d)  K.C.  Munchkin  was  designed  after  Ralph  W. 
Staup  of  NAPCEC  advised  Averett  that  he  liked  Pac-Man 
and  wanted  to  obtain  a  license  to  produce  a  Pac-Man 
home  video  game  cartridge  for  use  with  NAPCEC’ s  Odyssey2 

console; 
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NAPCEC  had  attempted  unslT  ^  0nly  aft« 

-e  rights  to  J  CC6SSfUlly  -tain  from 

game  use;  UCe  Pac'Mau  for  home  vldeo 

f)  The  appearance 

sequence  of  plav  =  CS'  Characters,  sounds, 

Pac-Man  refers  to^p^  advertising  literature  for 
rs  to  Pac-Man 's  gobbW  p- 

«P  the  obstacle,  ln  lts 

22-  in  November,  1981,  NAPCEC  advertised  distrib 
u  «  «  sold  the  K.C.  Munchkin  bom.  video  9am.  oa«ridg.  ,/ 

,  n‘  “n“lde  ba“5'  *  fU11  -lor  advertisement  for  the 

h.C.  Munobkin  home  video  game  appeared  In  the  November  16, 
1981  issue  of  Newsweek  magazine. 

23.  On  November  18,  1981  Midway  filed  suit  against 
NAPCEC  and  Park  alleging,  inter  alia,  that  NAPCEC  and  Park 
infringed  Midway's  copyright  in  the  Pac-Man  audiovisual  work 
and  to  enjoin  them  from  advertising,  promoting  or  selling 
the  K.C.  Munchkin  video  game  cartridge. 


24.  On  March  16,  1982,  Hon.  George  N.  Leighton, 
United  States  District  Court,  Northern  District  of  Illinois, 
entered  an  order  enjoining  defendants  from  advertising, 
distributing,  displaying,  performing,  selling  or  offering 
for  sale  the  K.C.  Munchkin  video  game  cartridge. 
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25  ■  napcec  and  Av 

°  diStribUt«  *•=.  «unshltln  Md  ;  “  —  cthara 

Munchkin  in  retail  stores  and  to  0  ^ 

^  Vi°lation  *>«  Midway's  right*0  lndUCS  83168  '°  C°nsu">ers 

on  TraH  *  The  K.c.  Munchkin  home  video  ct 

Remark  Registration  Nos.  ,  25g  524  ^  1*ft**" 

1/260, 102 ,  in  that  '  4;  1'230,042  and 

gobbler  and  ghost  fim 

and  Kc- « 30  slBllar  th;t  j  fi7=  *»  *— 

,nd  ml8tak.  K  "  P“M"  «« 
game.  *  unchkln  for  a  Pac-Man 

Of  »0„ey  "!dW‘y  3«0«  ,nd  sums 

-o-y  -  <—*»,.  advertlslni  Md 

*  3  an,  ln  the  United  Stat>s  s  teault  M 

y  s  adveitising,  promotion  and  sales,  the  public  has 
come  to  identify  the  mark  Pac-Man  aid  the  non-functional 
design  features  of  Pac-Man  with  Midway. _  Both  the  mark 
Pac-Man  and  the  non- functional  design  features  of  the  Pac-Man 
audiovisual  work  have  acquired  a  secondary  meaning  associat¬ 
ing  them  with  Midway.' 

28.  Defendants  simulated  the  non-functional 
design  features  of  Pac-Man  in  K.C.  Munchkin,  which  defendants 
sold,  advertised  and  offered  for  sale. 

29.  Defendants  sold,  advertised  and  offered  for 
sale,  and  induced  others  to  sell,  advertise  and  offer  for 
sale  the  K.C.  Munchkin  home  video  game  as  a  home  version  of 


Pac-Man,  thus  creating  the  false  impression  that  K.C.  Munchkin 
is  somehow  backed,  sponsored,  produced  or  otherwise  associated 


“lth  D«endants, 

pubuc  ■■  *  -  srr  :r confusiM — ** 

30-  — «tt  u  ic'MM 
c°nveyed  the  Mghts  ,n  ■  ««»«  a„d/ot  oth.m,0 

—-ledge  th.t  North  taerl'c  "Uh  ^  “ 

distribute  K.c.  Munchkin  for  adV"tlSe'  and 

provided  distributors  and  retail^  AvKm 

flity  a„d  opportunity  to  **l*rB  “lth 

— — .  .op  bi:  oir in  - — 

tC  3“Ch  d~*“™  «  unfair 

and  unfair  trarto  ’  These  deceptive 

trade  practices  include  passing  oft  the  K  c 

Munchkin  ho„.  video 

Pac-Man  game;  causing  a  likeli- 
confusaon  or  of  misunderstanding  as  to  the  source 
sponsorship,  approval,  or  certification  of  the  K.C.  Munchkin 
home  vide©  game;  causing  likelihood'of  confusion  or  of 
misunderstanding  as  to  affiliation,  connection  or  association 
with  or  certification  by  plaintiffs;  and  otherwise  engaging 
an  conduct  which  creates  a  likelihood  of  confusion  or  of 
misunderstanding.  In' addition,  the  distribution  for  retail 
sale  of  the  K.C.  Munchkin  home  video  game  provided  distribu- 
tors  and  retail  dealers  with  the  instrumentality  and  opportu- 


tors  and  retail  dealers  with  the  instri 
nity  to  infringe  the  Pac-Man  copyright. 


31.  NAPCEC’ s 


’  s  distributors,  or  distributors  of  a 


corporation  related  to  NAPCEC,  have  held  out  the  K.C.  Munchkin 
home  video  game  as  a  Pac-Man  game.  NAPCEC  or  a  corporation 
related  to  it  and  its  distributors  have  otherwise  passed 
K.C.  Munchkin  off  as  the  Pac-Man  home  video  game,  have 
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otherwise  unfairlv  „ 

iy  competed  with  M- 

ri2ed  lic;r- and  -  ^ — 

2-  NAPCEC’s  direct  Ved  consumers, 

the  Pac-Man  copyright  °r  lndlrect  infringement  of 

design  features  of  the  PacC”*1^0"  ^  ^  n0nfUnct^nal 
and  its  un/  M>"  ^ ■  Us  u„air 

— thereto  have  I'"  “d  "“PtlTO  —  —  U 

—  b«„  „1Uful  Md  dellbeMte 
J-  Averett' s  actives 

ing  K.c.  Munchkin  c  ***  deVeloping  and  promot- 

mncnkin  constitute  Willf„i  „  „  J 

ment  of  the  Pac  m  11  ellberate  infringe- 

Pac-Man  copyright  and  unfair  competition 

tl  „  34'  h«  a,  cwiIlt  ln 
the  Pac-Man  audiovisual  work  bv  sell  • 

V  llng  and  otherwise  distrib- 
u  mg  the  K.C.  Munchkin  home  video  game  and  by  performing 

and  displaying  the  K.C.  Munchkin  home  video  game. 

35.  The  aforesaid  acts  of  NAPCEC,  Park,  and 
Averett  constitute  copyright  infringement  in  violation  of 
17  U.S.C.  §§  1106  and  501. 

36.  The  aforesaid  acts  of  NAPCEC,  Park,  and 

Averett  constitute  false  representations  that  K.C.  Munchkin 

/ 

is  sponsored  by,  authorized  by,  or  affiliated  with  Midway  in 
violation  of  Section  43(a)  of  the  Lanham  Act,  15  U.S.C. 


§  1125(a). 


37.  The  aforesaid  acts  of  NAPCEC,  Park  and  Averett 


constitute  deceptive  trade  practices  in  violation  of  the 
Illinois  Uniform  Deceptive  Trade  Practices  Act,  Ill.  Rev. 
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Stat-  Ch'  §§  3U.317 

tlMS  o£  th=  Illinois  Con  SM  fUrthe,r 

Ch'  12l'%.  I  262 .  ^ 


constitute 

Ul.  Rev. 


viola- 

Stat. 


have  been  deliberate  ^  ^  *«*  and  Everett 

and  unfair  o  tlonal  and  constitute  • 

air  comPetition  with  Min  ^Proper 

lights  at  common  law.  ^  ^  Vl°lation  Midway's 

>  Midway  was  damaged  by  the 
marketing  of  the  K  C  M  creation  and 

heK.C.  Munchkin  home  video  game. 

Midway  held  the  exclusive  rights  to  1  • 
other  manufacturers,  and  did  license 

manufacture  and  s  n  manufacturers,  to 

tl  p  "  3611  Pr°dUCtS  Pac-Man  characters  or 

6  3n  name‘  hSld  ^e  right  to  receive  royal¬ 

ties  or  other  valuable  consideration  under  many  of  these 

license  agreements.  The  marketing  of  K.C.  Munchkin  impugned 
the  integrity  of  Midway's  licensing  program,  competed  with 
products  sold  by  Midway  licensees  and  decreased  the  revenues 
which  Midway  received  from  the  program. 


41.  Midway' is  entitled  to: 

< 

(a)  a  declaration  that  copyright  Registration 
No.  PA  83-768  is  valid  and  enforceable; 

(b)  a  declaration  that  defendants  NAPCEC, 

Park  and  Averett  have  infringed  the  PAC-MAN  copyright; 

(c)  an  order  permanently  enjoining  defen¬ 
dants  NAPCEC,  Park  and  Averett  and  all  their  employees, 
servants,  agents,  distributors  and  persons  in  active 
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concert  with  +* 

ti  ■  fC°"  dlsPlayin„ 

promo ting<  M1  Mv„. 

otherwise  *■»««»«.*  the  ;vr-  'or  saie-  °r 

other“i-  ,  th6  P,c;Ma;unchkin — -  op 

<d>  an  order  im 

aer  lmPoundina  f ^  ^ 

copies  or  reproduction  destruction  all 

ons  of  NAPCEC's  inf  ■ 

K-c-  "»«»  ho.,  vld.„  „  ln£rin»i”» 

games,  and  all  Dia4.„e 

taP®s,  fiim  negatives  Plates'  masters, 

6S'  cassettes,  circuit 

computer  programs  snd  oth„  ^  b°"dS' 

copies  ,„h  ,  ,  Producing  such 

an  adverti sements  and  promotdop.g  utera- 
ture  therefor;  era 

)  an  ordei  directing  an  accounting  of 
NAPCECs,  Part's  ,„d  Aver.tt's  proPdts  (lncludlog 

Averett ' s  royalties,  attributable  to  the  i„,ri„,„.nt 

and  awarding  Midway  such  profit's  and  it,  actual  .ad/or 

statutory  damages  including  treble  damages  for  willful 
violation; 

(f)  an  order  directing  NAPCEC  to  recall  from 
its  di stributors  all  copies  or  reproductions  of  the 

i 

K.C.  Munchkin  home  video  game; 

(g)  an  order  awarding  plaintiffs  punitive 
damages  for  the  willful  and  wanton  nature  of  North 
American's  and  Averett*  s  acts  equal  to  at  least  three 
times  Midway's  actual  or  statutory  damages; 


il  to  at  least  three 


(h)  an. order  awarding  Midway  interest. 


costs,  and  attorney 


'  s  fees; 
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an  order 

°ther  and  further  relief™a™n9  Mld"*V  »*<*  other  eM 

appropriate.  11 S  Court  deems  jUst  and 
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^iiACHMENT  4 

Statement  of  Uncontested  Pao,  aC‘S  St"ted  ln  the  *9teed 

following  facts,  although  eonteslT  h*"6"8  ““ 
be  proV6n  at  trial.  *  plai"tiff  Midway,  win 


THE  PARTTPQ 

■  >•  Plaintiff,  BaUy  Midway  „f,  cn  ,.«. 

among  other  things  a  ™a  *  Midway")  is, 

J  f  9  ^snuf scturpi"  r\-f  • 

including  Pac-Man  M  d  c^n-operated  video  game 

Man.  Midway  was  known  as  Midway  Mfa  r 
February,  i989  .  y  Mfg‘  Co-  u"til 

when  it  changed  its  „Me.  Midway  doas  not 

manufacture  or  sell  hum,  video  5ane  00„soles  of  ^ 
cartridges. 


2.  Defendant  North  American  Philips  Consumer 
Electronics  Corporation  ("NAPCEC")  is,  among  other  things,  a 
manufacturer  and  distributor  of  home  video  games  including  a 
game  called  K.C.  Munchkin. 


3.  NAPCEC  manufactures  and  sells  its  home  video 

games  through  its  affiliates  The  Magnavox  Company  and  Magnavox 

Consumer  Electronics  Corporation.  NAPCEC  sells  a  home  video 

2 

console  called  the  Odyssey  console  and  sells  individual  game 
cartridges  to  be  used  only  in  conjunction  with  the  Odyssey2 
system. 

4.  Defendant  Park  Television  d/b/a  Park  Magnavox 
Home  Entertainment  Center  ("Park")  sells  audiovisual  equipment 
including  home  video  consoles  and  cartridges.  At  one  time. 

Park  sold  the  Odyssey2  system  and  the  K.C.  Munchkin  cartridge. 


designer  of  h  1,3,11  Ed"ard  Averett  (., 

-  h°"«  video  games,  »veretf)  ls  a 

••  **«  *» «- ;;uy  ** 

deS19ned  nun)erous  home  video  „  “  1SS“S  h“e'  *««« 

the  Odyssev2  c  ames  for  NAPcec  to  h 

uyssey  system.  '  to  be  used  with 

7-  Sales  of  home  video  „ 

consoles  to  be  oonneoted  to  a  t  Si,Ste,“'  consis“"s  of 

*“  "'T*1-'  began  in  the  “  i"di«d“al 

I982'  “d  the"  *«W-  Off  in  the  „,ke  of  ‘  ^  “ 

computer  industry.  The  peak  sales  •  Per?°"*1 

^e  Christmas  season. 

the  NAMCO /MIDWAY  AGREEMENTS 

8.  Namco  Limited  is  a  Japanese  co»p,„y  that>  ^ 
other  things,  manufactures  video  games.  Namco  America  is  Na„co 
Limited's  United  States  subsidiary. 

9 .  Midway  contends  that  Namco  developed  an 
audiovisual  work  called  Puck-Man  prior  to  August,  1980. 

10.  In  August,  1980,  representatives  of  Midway 
visited  Namco.  in  Japan  and  examined  the  audiovisual  work 
Puck -Man. 

11.  On  August  16,  1980,  Namco,  Ltd.  and  Midway 
entered  into  a  "Preliminary  Agreement"  under  which  Namco,  Ltd. 
agreed  to  grant  to  Midway  an  exclusive  license  to  sell  a 
coin-operated  video  game  named  "Puck-Man"  in  the  Western 
Hemisphere  (including  the  United  States)  .  A  copy  of  the 

Preliminary  Agreement  is  DX - .  [DX101.J 

12.  Midway  changed  the  name  of  Puck-Man  to  Pac-Man. 
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13.  Pursuant  to  th 

°°t0ber  10'  »a*co,  ttd  8  Pr6limlnary  .  on 

Copyrights  by  „hich  ^  ^  *»  **«9n»e„t  of 

coin-operated  yid  ‘SSl9"  ^  -  - 

Mid““y-  *  °°Py  or  the  fts,-iQnm  9“e  k"°“"  “  to 

l9nment  o'  Copyrights  i. 


[DX102 .  ] 


IS  DX 


14 •  On  October  li 

acknowledging  that  the  Octoh  *  Slgned  a  letter 

ne  October  lo,  iqpn  * 

Copyrights  was  to  bP  ssignment  of 

to  be  governed  bv  a  t,-„q 

negotiated.  A  copy  of  036  Agreement  then  being 

Py  °f  that  lett~  i-  0X__.  (DX103.  ] 

and  N  15‘  DUrin?  0CtOb6r  ^  N°Ve^-  »«0.  Namco,  W 

and  Namco  America  (collectively  "Namco")  and  Mid 

'  and  Midway  negotiated 

formal  iic.nse  to  allow  Midway  t0  Mnufact„e  ,nd 

Pae-Man  in  the  United  States.  The  principal  negotiators  were 
David  Marof ske ,  the  President  of  Midway,  and  Hid.yuki  N.kajima, 
the  President  of  Namco  America. 

16.  On  November  4,  1980,  Namco  and  Midway  entered 
into  a  License  Agreement  (the  "Namco/Midway  License 
Agreement").  The  Namco/Midway  License  Agreement  granted  Midway 
the  exclusive  right  to  produce  and  manufacture  Pac-Man  in  the 
United  States,  and  to  sell  Pac-Man  in  the  Western  Hemisphere. 

It  also  assigned  to  Midway  all  of  Namco* s  rights  in  the 
trademark,  logo  and  copyright  to  Pac-Man.  A  copy  of  the 

Namco/Midway  License  Agreement  is  DX _ .  [DX104.] 

17.  The  Namco/Midway  License  Agreement  covered  all 
rights  to  Pac-Man  in  the  United  States,  rather  than  only  the 

rights  as  in  the  Preliminary 


coin-operated  video  game 


r—  b6CaUSe  asked  for 

“  haV“  8  St—  -  -nsk  «**  *■  — 

le'  “  the  time  the  „ 

was  negotiated  and  *  amc°/Midway  License  An 

d  executed,  Midway  Agreement 

DSVld  Mar°£Sk-  verl3ally  a-reed  th  ;  «•  President, 

certain  Pae-Ma„  rights  (includ  ^ «tnr„ 

game  rights)  te  „Mco.  at  „„  ^  h°"«  «**> 

rights.  °°St’  Sh="W  “»cc  reguest  such 

19‘  0n  November  13,  i98n 

of  Copyright  Registrat '  ’  1  flled  3  Ce^tificate 

9  Registration  with  the  United  States  Copyright 

lmin9  ““  “  —  right,  to  the  Pac-Man 
copyright  in  the  Western  Hemisphere.  „idway  aid  m  disclos(! 

1  8  °ral  1  with  Namco  to  th.  Copyright  Office.  »  copy 

the  Copyright  Registration  is  DX  .  [pxi  ] 

-20.  The  Namco/Midway  License  Agreement  (paragraph 
2(e))  had  provided  that  if  Namco  desired  to  use  the  Pac-Man 

copyrights  for  "Home  Video  Cassettes,"  Midway  would  grant  such 
rights  at  no  cost. 


21.  On  June  18,  1981,  Namco  and  Midway  executed  an 

i 

Addendum  to  the  Namco/Midway  License  Agreement  (effective  as  of 
April  27,  1981)  which  purported  to  change  the  definition  of 
"Consumer  Video  Products”  in  paragraph  2(e)  to  include 
television  set  home  video  games  but  not  table-top  or  hand-held 
games.  (Paragraph  2(e)  of  the  Namco/Midway  License  Agreement 
did  not  utilize  the  phrase  "Consumer  Video  Products.")  A  copy 
of  the  Addendum  is  DX _ .•  [DX100B.J 
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’  22  ■  »y  Paragraph  2  of  .. 

to  Namco ,  at  no  cost  ,  *  Ad'tendlIm, 

.  .  1  and  with  no  rnv  ,  .  y  Ranted 

1CenSe  °f  ltS  c°pyright  and  trad  9  tleS'  ^  SXclusive 
"Consumer  Video  Prod„cts,..  *■  for 

rights  only  to  Atari,  Xnc/  9  right  t0  sublicense  said 

^^SL-SOBLICEWsi> 

23*  Atari'  ("Atari")  is  „ 

distributor  of  consumer  electron!  ^ 

games,  home  computers  and  c  •  ^  Pr°dUCtS'  including  video 

'  and  coln~operated  video  games  a,  • 
was  originally  one  of  the  parties  to  this  suit.  ’ 

24.  on  April  27,  1981,  Namco  entered  into  a  License 
greement  with  Atari  (the  "Namco/Atari  Sublicense",  by  which 
Namco  granted  to  Atari  the  right  to  sell  Pac-Man  "consumer 
video  products".  As  in  the  Addendum  for  the  Namco/Midway 
License  Agreement,  consumer  video  products  were  defined  to 
include  television  set  home  video  games 'but  not  table-top  or 
hand-held  games.  The  Namco/Atari  Sublicense  also  granted  to 
Atari  the  right  to  use  the  Pac-Man  trademarks  and  copyrights 
for  consumer  video  products.  Atari  was  not  required  to  pay  any 
royalties  to  Midway.  A  copy  of  the  Namco/Atari  Sublicense  is 
DX _ .  [DX1 00 • ] 

25.  The  copyright  and  trademark  rights  to  Pac-Man 
home  video  games  and  personal  computers  were  also  licensed  by 
Namco  fn  Afari  hv  aareement  dated  as  of  April  27,  1981  (signed 


Namco  to  Atari  by  agreement  dated  as  of  April  27,  1981  (s 
on  November  10,  1981,.'  A  copy  of  the  agreement  is  DX__. 

[DX109. ] 
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Under  thfa  m 

sou  right  * — subu—  *-  *•  - 

enjoyment  of  the  license  -  «th  its 

monetary  damages  recovered  i/"  “  e"tiUe<i  “>  *U 

license ,  Atari  may  sue  t„'  lltlg‘ti°»-  “nder  the  .« 

the  name  of  Midway.  ln9ement  in  its  own  name  and  in 

27 •  0n  December  9,  i98]  M 

into  an  additional  Licen  '  91,100  ^  Atari  entered 

Atari  the'  right  to  sell  Pac^^  ^  Ucensed  to 

-Of  this  agreement  is  :r~rrrP-tS'  * 

the  exclusive  sublie.  ~~  ^tan  was  granted 

sublicense  under  the  Pa.  m=„ 

trad.™  w  *  M  copyright  and 

ar  or  personal  computer  products.  This  agreement  also 

gave  Atari  the  right  to  sue  for  infringement  in  its  own  name 

and  in  the  name  of  Midway,  and  gave  Atari  the  sole  right  to 

control  litigation  and  to  retain  any  sums  received  as  damages 

m  litigation  in  connection  with  its  enjoyment  of  the  license. 

28.  By  Midway's  own  allegation  (in  its  Amended 

Complaint)  ,  Atari  holds  "the  exclusive  right  under  all 

copyrights  to  the  Pac-Man  audiovisual  work  for  home  video  games 

and  personal  computers  in  the  United  States  and  its 

territories,"  as  well  as  the  "exclusive  license  rights  to  the 

trademark  Pac-Man  for  use  on  or  in  connection  with  home  video 

games  and  personal  computers  in  the  United  States."  Atari  has 

settled  with  Midway  and  is  no  longer  a  party  to  this  case. 

NAMCO '  S  REQUEST  FOR  RETURN  OF  RIGHTS 
29.  On  December  15,  1981,  at  a  meeting  between  David 
Marof ske ,  the  President  of  Midway,  and  Hideyuki  Nakajima,  the 


1  President  °f  “-CO  toerica 

:ights  to  -  ^cas;ed  6  ;;turn  °f — 

tr°m  to  MarofsJ(e  ~  I0545«>  MU5)  is  . 

meeting  and  a  suh  W  lGh  accuratelv  Mfi 

«leptae 

30-  0"  February'  ,,  „  °"' 

resident  of  „id„ay,  an<j  “  18«-  »avia  Msrofsls,  the 

lQ  tennis  Wood  +-k 

General  Counsel  of  „anoo,  „et  to  '  “'PreeldMt  «■>« 

rights  to  Namoo.  Bood ,  „  lSC”S“  th*  retU™  °*  P»c-Ma„ 

,  vvooa  s  March  io.  igo,  ,  ^ 

IDX _ I  [DX117I  accurate,  t0  "*rofske 

tely  summarizes  those  meetings. 

•  Ml(3way  refused  to  return  the 

non-coin-operated 

DX -  f °S421 ;  DX118]  is  a  March  17,  1982 

memorandum  written  by  Midways  President,  Mnrofsle.  which  a„ 

paragraph  5,  recognizes  -that  Namoo  was  seeling  ,  return  of  the 
Pac-Man  rights  pursuant  to  the  oral'  agreement. 

33.  After  Midway  refused  to  return  the  Pac-Man 
rights  to  Namco,  Namco  requested  that  it  be  given  a  greater 
share  in  all  Pac-Man  merchandising  rights  in  lieu  of  a  return 

of  the  rights  to  Namco.  This  request  was  made  at  a  March  16, 

/ 

19  82  meeting  between  Marofske  and  Wood  as  shown  in  DX 
[1279;  DX119.] 

34.  DX  [05401;  DX148J  is  a  memorandum  written  by 
David  Marofske  on  April  9,  198 2,  summarizing  a  meeting  between 
Marofske  (Midway)  and  Nakajima  and  Nakamura  of  Namco,  Ltd. 

K-C.  MUNCHKIN 

35.  The  K . C .  Munchkin  home  video  game  was  developed 
for  NAPCEC  by  Averett. 
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36  *  ln  initial  H- 

"Mike"  w.  staup  St  IScussions  between  Avp 

“P.  staup  thought  that  “  and  ««ph 

d  SSSfUl  °nly  «  c°mbined  „ith  th  ‘  —  would  he 

*9reed'  “*  «-»«  vor*  on  „is  6  — •  Averett 

”•  Staup  attempted  to^b  "“*  Ch>Se 

‘°  P—  —  but  „a5  1  ^  —  -Sht. 

rl9htS  had  Promised  to  Atari.  S“°CeS8fU1  beCause 
38  •  The  concept  of  a  maz 

Programs  since  at  iea«*  326  ^  USGd  in  comPuter 

ast  as  early  as  1958. 

"Gofcha-  in  i,74.  "  ““  °haSe  9"e  eall“> 

1979  h  t°'  AVerett'S  flrSt  ““  °£  a  «“  Oh...  game  was  ln 
when  he  developed  a  game  called  -Take  The  ^  M 

*  9M“  used  ”ith  «“  Odyssey2  system. 

..41.  Averett  thought  that  a  maze  chase  game,  other 
than  Pac-Man,  could  be  successful  in  the  home  video  market. 

Consequently,  he  continued  to  develop  a  maze  chase  home  video 
game. 


42.  After  Averett  finished  his  initial  work  on  a 
maze  chase  home  video  game,  he  showed  it  to  NAPCEC. 

43.  To  avoid  any  potential  claim  of  confusion, 
NAPCEC  told  Averett  to  make  changes  in  the  game  characters  such 
as  changing  their  color  and  appearance. 

44.  The  President  of  NAPCEC  in  1981  was  named  K.C. 


Meinken . 


45 ’  When  NAPCEC 

HOme  Vlde°  “  d®=ided  to  T:  "  8  *»  “•  ~ 

president  bec«e  the  ^  ^  6  th«  «.  ft,  it. 

46 *  NAPCEC  issued  inter tChy- * 

employees  e„d  distributors'  not  t"””1  i"Str',Ctio”s  “  if 
K-C.  Munchkin.  °  refet  to  p»d-«an  i„  proootin, 

contains  move  than  t  «•»“  « 

dots.  i„  k.c.  Munchkin  the  '  flXed'  r°nnd 

only  12  rando  ,  '  ““  Very  Si"ple-  *»d  contains 

1  randomly  spaced.  moving,  dot8.  ^ 

dots  remain  fixed.  m  k.c.  Munchkin.  the  8qu„„  ara 
constantly  moving  «nd  „he„  a  sg„«e  ls  caught,  the 

squares  speed  up  making  them  more  difficult  to  overtake. 

48.  In  Pac-Man,  the  maze  is  always  the  same  in  a 
given  level  of  play,  with  the  difficulty  increasing  each  time  a 
maze  is  cleared.  In  K.C.  Munchkin,  the  player  can  program  any 
one  of  several  mazes  and  can  program  a  difficulty  factor,  in 
K.C.  Munchkin,  the  maze  totally  disappears  during  some  levels 
of  play.  In  one  mode,  the  player  can  build  his  own  maze;  in 
another,  the  maze  constantly  changes.  K.C.  Munchkin  also  has  a 
"dead  end"  maze  in  which  the  player  can  be  caught. 

49.  A  central  corral  to  which  characters  return 


49.  A  central  corral  to  which  characters  return 
after  being  eaten  is  present  in  both  Pac-Man  and  K.C.  Munchkin. 
However,  the  corral  is  stationary  in  Pac-Man  and  rotates  in 

K.C.  Munchkin. 


50 •  As  shown  in 


I  is  K.c.  M„„chkln  a  . .  S°"e  °£  the  exhibits  «, 

Bki„  are  different  lts-  ‘he  chareeters 

Additionally,  there  ^  ^  _th„se  i„  P,c.Ma„. 

«“»dhkl„,  while  P40Htan  has  ^  charaoters  i„  K.c. 

Munchkin  has  personal  ch^ct.  Charact"  £"  K.c. 

S"ile  °r  £rown )  while  the  Pao  „  'lnC1M1"9  the  «MUty  to 

Pac-Man  character  does  „ot. 

^^gSHNNERS  TO  PAn.MhM 

programs  have  71777^^  “**  ^  ct"«£« 

sold  a  maze  chase  “  ^  »"•  Atari  has 

maze  chase  game  called  "Gofcha-  *  • 

designed  a  maze  chase  „.e  called  .  ^  *"”** 

_  a^e  T^e  Money  And  Run"  for 

use  with  the  Odyssey2  console,  which  MhPCEC  sold  i„  1979. 

52.  The  -wraparound"  feature  in  video  games  h„  bee„ 

in  existence  for  many  years.  The  video  game  "Sub  chase," 

designed  "by  Averett  in  1978  for  use  in  the  odyssey2  system, 

contains  such  a  feature.  The  video  game  "Invaders  From 

Hyperspace,"  designed  by  Averett  in  1979  for  use  in  the 
2 

Odyssey  system,  also  contains  such  a  feature. 


53.  Tomy  Kogyo  Co.  ,  Inc.  is  a  Japanese  corporation 
and  Tomy  Corporation  is  a  related  United  States  Corporation 
(collectively  "Tomy").  Tomy  has  used  a  clamshell  design  and 
the  name  "Pac-Man"  since  at  least  1976,  in  connection  with  its 


"Mr.  Mouth"  toy  and  other  products. 

54.  Tomy  registered  its  Pac-Man  trademark  with  the 
U.S.  Patent  and  Trademark  Office  on  June  4  and  June  8,  1981. 
Copies  of  those  registrations  are  DX - .  [02467;  02461.] 


to  and  Miauay 

Aea  to  execution  re9arding 

O'  •"  and  Gra„t  '  Nove"*«  3  and  9,  1981_ 

*"d  Mld“-  -  ^  ,5ree„e„t  I08”8'  ^ 

its  trademark  rights  ln  p;  ’ML™«  to  Midway  .u  of 

:r  T°my  the  -  <*  —o  a„d  to  ,;rrn'  Mia"ay  *• 

license  to  Tomy  to  Continue  ^  tree 

the  name  Pac-Man)  for  to  desi9n  (without 

tl3615|  DX150.J  yS*  A  C°Py  °f  that  Agreement  is  ox _ . 

56.  Concurrently  with  the  execution  of  the 
Assignment  and  Grant  r  • 

.  3Ck  Llcenser  Tomy  and  Midway  entered  int 

a  License  Agreement  by  which  Midw* 

y  which  Midway  granted  to  Tomy  certain 

rights  to  sell  hand-held  or  table-ton  Pnc  m 

top  Pac-Man  non-video  games 

under  a  royalty  settlement.  A  copy  of  this  Agreement  is  ox 
[02780.]  ‘  - ‘ 


57.  The  Tomy/Namco  dispute  over  rights  to  the 
Pac-Man  copyright  remained  unresolved  as  of  February  n,  1982i 
when  Edward  D.  O' Brian  on  behalf  of  Tomy  wrote  a  letter  to  Jo 
An  Mason,  Midway's  licensing  director,  objecting  to  a  proposed 

Midway  license.  A  copy  of  this  letter  is  DX _ .  [DX152.] 

58.  In  1976 ,  a  book  entitled  The  Missing  Piece,  by 
Shel  Silverstein,  was  published  by  Harper  &  Row.  The  main 
character  in  the  book,  which  is  depicted  in  the  cover  picture, 
is  almost  identical  to  the  Pac-Man  character.  A  copy  of  this 
book  is  DX _ . 

59.  On  December  2,  1984,  the  Chicago  Tribune 
published  an  advertisement  for  Shel  Silverstein  books. 


in°1Udin9 

was  depicted  i„  th  COV«  Picture 

.  Vertisement  *  °m  tile  b°ok 

advertisement  is  Dx___.  '  °°W  of  the  „e^aper 

6°-  In  1370,  a  book 

Charles  Schulz  ^eanuts  c 

12  ’  “as  PdblisSed  by  Bol,  - - by 

I"  the  book,  a  picture  of  child  ’ 

“  *-*  almost  identical  I  ^  ~ 

Pac-Man.  A  copy  of  thi.  book  ^  character,  i„ 


The  following  facts  win  k 

liability  is  found:  i£ 

61.  Th,  expenses  of  KAPCEC  in  conjunction  with  the 
Munchkin  cartridge  include  cost,  of  development  and 
Production,  manufacture,  advertising  ,„d  distribution, 
overhead,  royalties,  and  other  expenses,  as  will  be  detailed  in 
-xhibits.  These  costs  must  be  deducted ’from  royalties  in  any 
calculation  of  damages. 


62.  A  substantial  portion  of  the  sales  of  K.C. 

Munchkin  cartridges  was  attributable  to  the  existence  of 
2 

Odyssey  consoles  and  demand  for  any  cartridge  for  use  with  the 
Odyssey2  console,  and  to  the  general  popularity  of  video  games, 
rather  than  any  infringing  aspects  of  K.C.  Munchkin. 

63.  A  substantial  portion  of  K.C.  Munchkin1  s 
popularity  and  sales  was  due  to  non-infringing  aspects  of  the 
game  such  as  the  maze  and  wraparound  featu 
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64 •  NAPcec  has  paid 

settlement  of  Atari,s  ^  ^  -  «Uta  dollars  ^ 

tHlS  a"OUnt  be  „Ifset  £rom  6  0me  Vid<*>  »«*  field,  and 
Midway.  *"y  •«t  to  be  awarded  to 


65-  On  March  5,  1902  «.», 

Order  enjoining  defendants  fro*^!018'^  ^  3 

Munchkin  .video  game  cartridge.  *  “*  ^ 

As  a  consequence,  NAPCfp  e<  +.  • 

losses  in  the  folio  •  "Mtarned  substantial 

tne  following  respects: 

(A)  lost  sales  of  th<=  v  r  ><  , ,  . 

cartridge;  tne  K'c*  Munchkin 

-  M  parts  and  supplies  for  the  K.C. 

Munchkin  cartridge  (including  the  cartridges 
themselves)  became  worthless;  and 

(D)  loss  of  competitive  advantage. 

67.  In  addition,  Midway's  charges  and  the  lawsuit 


were  widely  publicized  and  have  caused  NAPCEC  damage  to  its 
business  reputation  and  goodwill,  thereby  causing  additional 


losses . 
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central  to  a  ract  must  bp  ^  •„ 

"  dlsP°sition  of  the  case!  dWW  «"<  «. 

1-  Kheth«  Namco  and  m  „i 

^  “  th*  tiKe  «>«  Namco  licensed  •  7  “  ^  U"derst*"'!- 

“*"»  “«  H^way  wo„ld  return  t  P“Ck'""  «".«*«  to 

Namco ,  without  compensation  '  “"'“‘"-“Pirated  tights  to 

10n'  uP°n  request. 

2-  Whether  the  Puck-M*n 

•  .  *  CJt  Man  audiovisual  „„.i, 

original  work  of  anthn  u •  1  k  was  an 

authorship  capable  of  copvriohi- 

r *±1^ or 

— -  vatious  tideo  g,..s  .ith  _  _ 

.  W6re  Pre-existing  works  defeating  such 

claims. 


3.  Whether  the  K.C.  Munchkin  home  video  game 
cartridge  has  simulated  the  non-functional,  original  design 

features  of  the  Pac-Man  coin-operated  video  game  to  such  extent 
as  to  be  a  copyright  violation. 

4.  Whether  defendants'  actions  in  creating  and 
selling  K.C.  Munchkin  confused  or  were  likely  to  confuse  the 
public  as  to  the  origin,  sponsorship  or  identity  of  Pac-Man. 

5.  Whether,  by  reason  of  its  agreements  with 
Midway,  Atari  has  the  sole  right  to  bring,  maintain  and  settle 
copyright  suits  for  infringement  of  Pac-Man  in  the  home  video 
game  field. 

If  infringement  is  found,  the  following  fact  question 


will  become  important: 


6. 


What  Portion  of  dPf 
attributable  to  the  infri„  .  «*°«t.  ls 

what  portion  is  attributable  ^  K‘°'  MUnchkin  «>d 

the  general  popularity  ,n<1  de,« JTl"£rin,‘n5  "POCts  “u<:h  at 

“•  Ume'  ^  speciflcayjy  ”  °  ~  at 

and  functional  aspects  of  the  9Me  cart««9es. 

If  no  e  9<““  SUe"  *B  “»  "*te. 

°  lnftingement  is  £ound,  the  . 

question  win  become  important,  "‘”9 

-at  sates  i'eJIVr"  “  ““ 

Fenses  and  adverse  publicity!  u 
f.a  „  ,  ,  Fuuricity)  by  Virtue  of  the 

egations  in  the  complaint  and  consequent  injunction. 


f 


1  *  Whether  pUcv 

W°rk  °f  auth°rship  copyright^0"  PaC'Man  iS  a  wholly  original 
the  United  States,  Title  J7  6  ^  C°Pyri^ht  laws  of 

!  2  '  ^  a  7 '  ^States  code. 

*  Whether  Midway's  mi<!ro 

Copyright  Office  con  •  ePresentations  to  the 

— >  *■ «.  zzzzr-*- ***  -  - 

and  unenforceable.  ^  COpyri?ht  void 


I*  c  M  ’  Wheth'r  aef*’’da"ts'  manufacture  Mle  of  th(, 
K.C.  Munchkin  home  v.aeo  game  c 

p3p.M  .  9  ls  a  violation  of  the 

Man  copyright  and  trademark. 

4.  whether  ,„y  „f  the  marketing  of  K.C.  B„„chkin 
was  violative  of  the  Illinois  Onifo™  Deceptive  Trad.  Prectio.s 
^t,  Hl_- Rev . sta t ._  oh.  121%,  SS3U-317.  and  i,  so,  eheth.r  a„y 
Of  the  defendants  are  liable  for  such  violation. 


5.  Whether  any  of  the  defendants  have  engaged  in 
deceptive  or  unfair  trade  practices  in  violation  of  Illinois 
law  in  their  manufacture  and  sale  of  K.C.  Munchkin. 

6.  Whether  any  of  the  defendants  have  falsely 
misrepresented  K.C.  Munchkin  as  Pac-Man,  in  violation  of 
Section  43(a)  of  the  Lanham  Act,  15  U.S.C.  §1125  (a)  . 

7.  Whether  Midway's  conveyance  of  Pac-Man  copyright 
and  trademark  rights  to  Namco  (and  Namco's  sublicense  of  these 
rights  to  Atari)  for  home  video  use,  and  Midway's  consequent 
lack  of  damages,  precludes  Midway's  claims. 


8, 


•  Wh«h«  Mid„  , 

sublicense  to  Atari|  of  th<|  "  t0  ““c„  „nd  Namco,s 

fOT  ln£ri~  tfle  home  *“ 

subsequent  settlement  with  '  “d 

claims.  ,  endants,  precludes  Midway's 

9-  Whether  defendants'  profit, 
copyright  -owner-  „ho  h,  available  to  a 

those  copyrights  in  the  allegedlyTf  ll0'”*'d  ““  rI,ht  t0 
™t  owner  has  no  ^ 

10.  Whether  Midway's  errant  r,* 

3  g  ant  of  c°Pynght  and 
trademark  rights  and  the  rinht-  a.  u  • 

.  9o  bring  and  maintain  suits,  for 

ome  video  use,  deprives  Midway  of  standing. 

11.  Whether  Midway's  misrepresentations  to  the 

Copyright  Office  and  this  Court  concerning  its  rights  to  the 

|  Man  copyright  constitute  unclean  hands  barring  Midway  from 
recovery. 

12.  Whether,  if  Midway's  copyright  and  trademark 
claims  are  barred  by  a  lack  of  standing  or  unclean  hands,  its 
state  law  claims  are  pre-empted  under  federal  law. 

13.  Whether  defendants  have  been  damaged  by  Midway's 


false  assertions  in  this  case,  and  if  so,  in  what  amount. 


ATTACHMENT  5a 
PLAINTIFF'S  rrcm 

dJ^^sSSSs 


Plaintiff  may  read  . 

»ny  portion  of  the  foUo„i„g  “  “*l  *“  « 

Portion  containing  colloquy  M  Cou  “"‘>t  “*» 

,  .  Y  £  Counsel  unrelat^n  +. 

objection  .or  to  claHf  ated  to  an 

clarification  of  ,  w.tlon.  pi 

r  the  rl5ht  *°  UM  -  — -  —  .  " 

n  teStl—  ~  Of  cross-examination  or 

to  designate  such  testimony  under  Rule  32(a)(4) 
rad.R.Civ.P.,  which  ought  in  fairness  to  he  considered  with  ' 
testimony  offered  by  defendants.  Plaintiff  reserves  the 
right  to  designate  additional  portions  of  deposition  or 
hearing  testimony  in  response  to  any  foundation  objection  by 
defendants  to  any  exhibit  offered  by  pla-intiff. 

Defendants  make  the  following  specific  objections 
to  plaintiff's  deposition  and  hearing  designations,  and 
defendants  reserve  the  right  to  offer  additional  portions  of 
deposition  or  hearing  testimony  as  necessary  to  preserve 
fairness,  in  accordance  with  Federal  Rule  of  Civil 
Procedure  32(a)(4).  Defendants  reserve  the  light  to  desig¬ 
nate  additional  portions  of  deposition  or  hearing  testimony 

in  response  to  any  objections  by  plaintiff  to  any  exhibit 

it  i  -% foundation.  Defendants 
offered  by  defendants  for  lack 

,  i«nat-p  deposition  or  hearing  testi- 
reserve  the  right  to  designate  P 

of  any  evidence  offered  by 

mony  in  rebuttal  or  impeachme 


plaintl££-  D«^»«sres erve  . 

tl£f'S  “**  °£  th‘  ***«  testimony  or1"  t0  °bj8Ct  * 

p.rty.  except  in  .ec„rdaiKe  ^  f  *  P»«y  oc  ag,nt  #f  . 
cedure  32.  ederal  Rule  of  Clyu  prQ_ 


cedure  32. 

!•  plaintiff's  D  . 

Page 

P]  i : ;: r  — — 


es  Deposition 


ro  Pa?e  11,  line  n 
Page  12,  lines  15  to  18 

Page  12-  u“  19  to  P.«  14,  line  4 
14.  line  5  to  p,«  17,  line  3 
Page  20,  lines  2-15 

Page  21,  line  5  to  page  25,  line  10 

Page  24,  line  11  to  page  25,  line  10 
Page  27,  line  22  to  page  39,  line  21 

Page  44,  line  6  to  page  46,  line  4 
Page  50,  line  2  to  page  53,  line  11 


No  objection 

No  objection 

No  objection 

Speculation 

No  objection 

No  objection 

Relevancy;  speculation 
(page  21,  lines  13-17) 

Speculation;  hearsay 

Foundation;  speculation 
(page  34,  lines  8-16) 

No  objection 

Not  testimony 
(page  50,  lines  2-7) ; 
speculation  (page  52, 
lines  17-23); 
speculation  (page  53, 
lines  8-11) 


Page 

54, 

line 

19  to  page  55, 

line  5 

Speculation; 

foundation 

Page 

56, 

line 

3 

to 

page 

57, 

line  16 

Speculation; 

foundation 

hearsay; 

Page 

58, 

line 

7 

to 

page 

58, 

line  20 

No  objection 

Page 

59, 

line 

4 

to 

page 

63, 

line  2 

Relevancy; 

foundation 

Page 

65, 

line 

19 

to 

page 

67, 

line  9 

No  objection 
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Page  67,  line  10  i-r, 

‘  t0  P^e  69.  line  7 

Page  69,  iines  Q  tQ  ^ 

\ 

Page  70,  line  •,  . 

°  Pa^e  72,  Une  3 
Page  75,  lines  1  to  l4 

Page  75,  iine  n  c  +. 

,  15  to  pa9e  76,  line  3 

Page  77,  line  m  +-^ 

15  to  page  84,  line  6 

Page  84,  line  19  to  page  85,  line  14 
Page  86,  line  2  to  page  86,  line  12 
Page  87,  line  3  to  page  87,  line  18 

Page  94,  line  22  to  page  106,  line  11 


Page  106,  line 
Page  109,  line 
Page  113,  line 

Page  114,  line 

( 

Page  116,  line 


Page  116,  line  22  to  page 


12  to  page  109,  line  10 
15  to  page  112,  line  8 
14  to  page  113,  line  21 

2  to  page  115,  line  15 

3  to  page  116,  line  18 
22  to  page  119,  line  19 


No  abjection 

No  objection 
Foundation;  speculation 
No  objection 

Foundation;  mischarac- 
terization  (page  80 
lines  6-16) 

No  objection 

Relevancy;  hearsay 

Speculation;  hearsay; 
relevancy 

F  oundation;  speucla- 
tion;  hearsay  (page  99, 
lines  11-19) 

*No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 


Page  119,  line  20  to  page  120,  line  10  No  objection 
Page  120,  line  11  to  page  121,  line  13  No  objection 
Page  122,  line  3  to  page  124,  line  6  No  objection 
Page  126,  line  9  to  page  127,  line  12  Foundation;  r 


Page  129,  line 


9  to  pa<ge  127 ,  lme  iz 
19  to  page  130,  line  5 


No  objection 
Foundation;  relevancy 
No  objection 


nr  line  14  Relevancy 
Page  130,  line  19  to  page  135,  an 
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John  C.  Wattle  „ 

Page  137,  line  15  . 

to  P*^e  138,  Um  , 

2'  D.,W,„_  . 


No  Ejection 


Ed*ard  Bovi 

to  Page  i05,  line  2  ^ - - - — 

Plaintiff  ha?  •  ~~ 

nas  designated  the  *„4.- 

tion  transcript,  from  page  ,  ^  ^  "*  AVerett  deposi- 

is  obvious  that  plaintiff  d  °  ^  105  1106  2‘  Jt 

ff  does  n°t  intend  to  offer  th*  +  • 
deposition  transciot  h  entire 

au  ,  P ^beCaU3e  S*id  i„cl»cs  colic 

quies  between  counsel  (e.g.  p.  3I>.  ...  . 

)/  Ejections  by  plaintiff's 

counsel;  and  Jokes  by  plaintiffs  counsel.  Defendants  ra¬ 
the  right  to  make  objections  if  and  when  plaintiff 
offers  specific  portions  of  the  deposition.  Defendants  also 
reassert  all  objections  made  during  the  deposition  and  object 
to  the  deposition  if  offered  as  a  whole  as  irrelevant  and 
immaterial . 


Plaintiff's  Designations  of  Edward  Boyle  Averett  Hearing 
Testimony/Def endants  1  Objections  Thereto _ _ 

Page  161,  line  3  to  page  162,  line  14  No  objection 

Page  163,  line  19  to  page  164,  line  17  No  objection 


Page  170,  line  2  to  page  173,  line  3 
Page  173,  line  13  to  page  173,  line  24 
Page  188,  line  9  to  page  188,  line  15 
Page  189,  line  10  to  page  189,  lme  17 
Page  198,  line  4  to  page  201,  line 


No  objection 
No  objection 
No  objection 
No  objection 

Incomplete 
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Edward  BoYle^yerett 

~ - 

Page  202,  line  i3 

J  to  Page  205 

Page  207,  line  23  to  n  ’  23 

t0  Pa«  209,  iln. 

Page  210,  iine  4  t  15 

t0  Pa«e  210,  Une 

Page  210,  line  -,o 

18  t0  Pa«  211,  Um  5 

f«9e  211,  Une  17  to  pasre  2U 

y  *11,  llne  22 

Page  212,  line  15 

15  to  Page  213 ,  Une  21 


No  Section 
No  objection 
No  objection 
No  objection 
No  objection 
No  objection 


page  6,  lme  5  to  page  17,  line  16 
Page  20,  line  4  to  page  128,  line  8 
Page  134,  line  7  to  page  233,  line  23 
Page  238,  line  15  to  page  290,  line  2 
Page  292,  line  17,  to  page  298,  line  12 


DEFENDANTS'  OBJECTIONS  TO  PLAINTIFF'S 
DESIGNATIONS  OF  STAUP'S  DEPOSITION  TESTIMONY 

With  minor  exceptions,  plaintiff  has  failed  to 
designate  precise  portions  of  this  depostion  testimony. 
Defendant  therefore  reaffirms  all  objections  raised  at  the 
deposition  and  reserves  the  right  to  make  further  objections 
to  specific  portions  of  this  deposition  when  designated  or 
offered  at  trial. 


5. 


Plaintiff’s  Designations  of  RalPh 
Testimonv/Defendants  1  _Obiections  _T - _ — 


Staup  Hearing 


Page  224,  line  5  to  page  228,  line  12 


Not  testimony  (page  24, 
lines  19-25) 


Page  229,  line  7  to  page  230,  lme  11 
Page  230,  line  6  to  page  230,  lme  8 


No  objection 
Incomplete 


Page  232,  iin,  u  '  ~JESiL£S!ijj 

Page  234  ,  ■  ”2'  ^ 

Page  234,  line  1  to  ^ 

t0  Page  234,  line 

Page  235,  line  3  t  12 

t0  Page  235,  line  u 
Page  236,  line  14  to 

4  t0  Page  2^6,  une  24 
Page  237,  line  5  +. 

“  2  *°  238,  Une  16 

Page  238,  HnG  o/r  . 

26  to  page  240,  u„e  12 

Page  240,  line  19  +-~ 

f  19  to  Page  243,  iine  25 


^complete 
Incomplete 
No  objection 
No  objection 

nonCUlati°n;  hearsay- 

non- responsive  7 


Page  245,  line 

12  to  page  246,  line  23 
Page  247,  line  14  to  page  248,  line  4 
Page  248,  lines  14  to  20 
Page  249,  lines  3  to  22 
Page  250,  line  8  to  page  .251,  line  9 
Page  252,  line  17  to  page  253,  line  12 
Page  255,  line  22  to  page  258,  line  23 
Page  258,  line  24  to  page  259,  line  5 
Page  259,  line  6  to  page  261,  line  8 
Page  263,  line  18  to  page  264,  line  8 
Page  265,  lines  4  to  11 


-  Hearsay;  incomplete 

1  Complete;  hearsay- 

speculative;  non-responsive 

No  objection 

No  objection 

No  objection 

Relevancy 

Incomplete 

Relevancy 

No  objection 

Speculation 

No  objection 

No  objection 

Speculation;  incomplete 


6.  Plaintiff’s  Designations  of  Dane  A.  Kite  Deposition 
Testimony/Def endants  1  Objections  Thereto - 

Pages  5-23;  164-166 

Plaintiff  may  offer  hhe  following  testimony^in^^^ 

response  to  rulings  of  the  Court  o 
by  defendants: 

Pages  23-163 
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In  the 

the  testimony  on  pages  23-i63  Porti°n  of 

tions  raised  at  the  deposition  aU  ob^- 

further  objections  to  specif-  reserves  the  right  to  make 

when  offered.  P°rtions  of  the  deposition 


7. 


Plaintiff' 

Deposition 


ST^®flgnation  °f  Gerald 
-^Itimony^Defendants' 


Page  4, 
Page  8, 
Page  13, 
Page  16, 
Page  22, 


line  20  to  page  5,  line  5 
line  23  to  page  9,  line  2 
line  21  to  page  15,  line  20 

line  11  to  page  22,  line  17 

line  18  to  page  27,  line  7 


A-  Michael son 
Objections  Thereto 

No  objection 

No  objection 

No  objection 

No  objection 

Relevancy;  speculation 
mischaracterization 


Page  29,  line  12  to  page  30,  line  3' 
Page  38,  line  12  to  page  39,  line  2 
Page  40,  lines  9  to  11 
Page  41,  line  3  to  page  41,  line  8 
Page  43,  line  19  to  page  44,  line  3 

Page  50,  line  6  to  page  50,  line  10 

Page  52,  lines  1  to  line  5 

Page  79,  line  21  to  page  80,  line  12 

Page  87,  lines  24  to  28 

Page  87,  line  29  to  page  90,  line  13 

Page  91,  line  11  to  page  93,  line  18 

Page  100,  line  22  to  page  101,  line  11 


No  objection 

Relevancy 

Relevancy 

No  objection 

Speculation;  hearsay; 
foundation 

No  objection 

Incomplete 

Foundation;  speculation 
No  objection 
Relevancy;  incomplete 
Relevancy 
No  objection 


Pas,e  U4-  3  to  Page  U6,  ^Vf^52®^4- 

P*»*  U7> 9 10  ll~  u  to  paga 

Page  120,  line  8  to  ^  ^  14  Incoi»plete 

- u»  „ ;:  I?2-0' une  120  - 

9  126'  llne  8  No  objection 


8-  Plaintiff's  Desim,*- 

DeposltJon 

P‘5e  3'  Une  14  Paae  13,  Hn.  6 


*  3  *^/  line  b  Doc,f  .  , 

Best  evidence  rule 
(page  4,  line  23) 

Best  evidence  rule;  not 
testimony  of  witness 
(page  10,  lines  8-16) 
Not  testimony  of  witness 
(page  12,  lines  6-9) 

14,  li„.  25  to  pa,a  21.  line  1„  Not  te„tl„ony  of 

(page  16,  lines  23-25); 
Speculation 

(page  17,  lines  14-18); 
Relevancy;  leading; 
foundation  (page  17, 
line  22  to  page  19, 
line  15) 


9.  Plaintiff's  Designation  of  Hideyuki  Nakajima 

Deposition  Testimony/Defendants '  Objections  Thereto 


Page  74,  line  24  to  page  75,  line  9 


Hearsay 


10.  Plaintiff's  Designation  of  Alfred  Kahn  Deposition 
Testimony/Def endants  '  Obiections  Thereto - 

Page  5,  line  2  to  page  48,  line  18 

Page  52,  line  7  to  page  56,  line  5 


Plaintiff  has 


failed  to  designate  precise  portions 


of  this  deposition  testimony. 


Defendant 


therefore  reaffirms 
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"*  r*UM  «  the  d.poslti 

rl,ht  t0  f«th,r  objections  «  -serves  the 

designated  or  o£f.red  >t  °  8Pscif«  Portion*  uhe„ 


11.  Plaintiff’.,  n^,,- 

-Position 


Pa9e  10-  Un'  19  to  page  U.  llne  ,  “°  0b3““0" 

-ge  12,  line  8  to  p„e  13  ,,  ,  °“”d.tion 

Page  13,  une  17  *  objection 

'  106  17  to  13,  line  24  No  oh.  f, 

Panp  , A  .  .  No  objection 

'  lne  19  to  Page  15,  line  &  r 

une  b  Compound  question 

(page  14,  lines  19-23) 

5,  line  15  to  page  16,  line  10  Inco.plet. 

P‘9e  17'  U“  17  t0  “PS  8  Hearsay;  speculation, 

mischaracterization 

Page  19,  line  11  to  page  20,  line  4  No  objection 

Page  22,  line  4  to  page  22,  line  24  ‘  Relevancy 

Page  23,  line  6  to  page  24,  line  10  Relevancy;  hearsay 

Page  33 ,  line  1  to  page  33,  line  17  Relevancy 

Page  36,  line  5  to  page  36,  line  12  No  objection 

Page  45,  line  12  to  page  46,  line  18  Relevancy;  op 

speculation; 
non-responsiv 

Page  50,  line  1  to  page  50,  line  6  Relevancy 

Page  50,  line  10  to  page  51,  line  15  Relevancy 


Relevancy;  opinion; 
speculation;  hearsay; 
non- responsive 

Relevancy 

Relevancy 


Plaintiff' s  Designation  of ^ 

Deposition  Testimony/Pefendaircs — vuj - 


?e  4,  line  6  to  page  4,  line  15 

?e  6,  line  8  to  page  7,  line  13 

?e  8,  line  9  to  page  11/  line  21 


No  objection 
No  objection 
No  objection 
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Page  13,  line  17  to  ^ 

t0  pag»  U.  une  20 
Page  16,  line  9  to  n  = 

I  °  Page  23,  iine  6 

Page  25,  line  l  to  o= 

to  page  29 ,  Une  g 

Page  29,  line  2i  to  _ 

t0  Pa<?e  30,  Une  9 
Page  32,  lines  ?  tQ 

Page  32,  line  in  +- 

/  une  18  to  nano 


Page  34,  line  22 
^  42  ■  UEe  21  44,  an.  10 

Fage  57'  llne  24  *°  P*«.  59,  line  19 

P89e  liM  24  ‘o  Pa9e  62,  UM  13 

Page  64,  line  la  to  page  64,  line  21 

Page  69,  line  18  to  page  70,  line  14 

Page  71,  line  4  to  page  71,  line  12 
Page  75,  line  17  to  page  77,  line  21 

•w 

Page  81,  line  25  to  page  83,  line  19 

Page  86,  line  1  to  page  87,  line  2 
Page  91,  line  23  to  page  92,  line  2 
Page  92,  line  6  to  page  92,  line  9 
Page  92,  line  25  to  page  95,  line  23 


Page  97,  line  1  to  page  97,  line  6 
Page  99,  line  19  to  page  99,  line  24 


£ont_^ 

’  No  objection 

No  Ejection 
No  objection 
No  objection 
No  objection 
Foundation;  speculation 
No  objection 
Incomplete 
No  objection 
No  objection 

Speculation;  foundation; 
opinion;  relevancy 

Speculation;  hearsay 

No  objection 

Mischaracterization 

(page  82,  lines  15-22) 

No  objection 
No  objection 
Incomplete 
Incomplete 

(page  92,  lines  6-9); 
Relevancy 

(page  92,  line  25  to 
page  94,  line  4); 
Foundation 

(page  94,  lines  8-12) 

Same  as  below 

Incomplete;  relevancy; 
confusing;  confidential 
as  agreed 


Page  102,  line  22  to  page 


107,  line  20  No  objection 
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David  M.  *rsanbrlaht_DgBOS,tl 

" — Tesfi* 

pa,a  US.  line  1  to 

Page  116,  line  15  t0  page  ^  7  N°  »b3egtlon 

Page  129,  line  3  to  na  3  Relevancy 

to  page  133  ...  * 

OJ'  line  4 

'  Hne^^to11  (Pa9e  129' 

Page  136,  line  u  t  line  2)  P3ge  130' 

U  t0  ****  144,  Une  n  . 

(pageni38SPe"Ulation 

Mi  scharacterization”^ 

speouiation;  fouStio: 

‘  ciP  9f  1^®'  lines  6-20) 

Speculation;  opinions; 
oundation  (page  140, 

line  4  to  page  144 
line  11) 

^^jjn^HYZDgfendants^Qbiertfn^f^T^g^g^1!  DeP^ition 
Page  5,  line  8  to  page  46,  line  11 


DEFENDANTS'  OBJECTIONS  TO  PLAINTIFF'S 

designations  of  McDowell's  deposition  testimony 

Plaintiff  has  failed  to  designate  specific  portions 
°f  this  deposition.  Defendant  therefore  reaffirms  its  objec¬ 
tions  raised  at  the  deposition  and  reserves  the  right  to  raise 
anY  further  objections  when  specific  portions  are  designated 
or  offered  at  trial. 

14.  PLAINTIFF'S  DESIGNATION  OF  MICHAEL  L.  M°0NE  HEARING 
TESTIMONY /DEFENDANTS  '  OBJECTIONS  THERETO - 

Page  19,  line  18  to  page  20,  line  16  No  objection 

B  Hearsay;  speculation; 

Page  20,  lines  17-21  foundation 


Page  27,  line  2  to  line  16 


Hearsay;  speculation; 
foundation 


Michae_L_L^  MoonP  jjea  , 

— ii^-2£a£ing  Test-i ». 
Page  43,  line  24  tn 

**  to  page  45  ,. 

line  9 


page  55'  line  20  to  Page  56< 

^S-cUl  tion; 

Pago  95,  llnes  1Q  tQ  ^  best  evideAce^U1"9'' 

fouJdSonfeiCegaiti0n; 

Page  97,  line  u  to  Une  25  conclusion 

fnfr^ay;  sPeculation- 

Page  98,  line  19  to  p,ge  i00 

1116  10  speculation; 

m?«n^atl0n;  relevancy; 

mischaracterization 

^TIMONyJe^|ndan?s  ’  °ORT°rT TOMsLgHg^^  HEARING 
Page  274,  lines  7  to  25 

No  objection 

Page  275,  lines  11  to  17  M  .  . 

*  No  objection 

Page  276,  line  19  to  page  277,  line  17  Incomplete 
Page  287,  lines  5  to  14  Speculation 

16-  PLAINTIFF'S  DESIGNATIONS  OF  THOMAS  GALLO  HEARING 
TESTIMONY/DEFENDANTS'  OBJECTIONS  THERETO _ 

Page  101,  line  1  to  page  108,  line  12  Relevancy;  leading 


No  objection 
No  objection 


Page  101,  lines  19-23 


Mischaracterization; 

speculation 


Page  102,  line  4  to  page  103,  line  1  Hearsay 

Pacrp  1  m  1 q  Hearsay;  speculation 


Page  103,  lines  12-19 
Page  104,  lines  5-7 
Page  104,  lines  8-20 
Page  104,  line  21  to  page 


106 ,  line  1 


Hearsay 
Not  testimony 


Hearsay 


r>  line  4  Mi scharacterization; 

Page  106,  line  2  to  page  107,  line  hearsay;  foundation; 

best  evidence  rule 
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Thomas  Gallo  Hm,.; 

!  eai-ln9  Testimony  co 

Page  107,  Unes  12_13 

Page  107,  lines  14_lg  Hearsay 

Page  107,  line  20  +•  ^estimony  of  a*-+. 

ne  20  to  page  i08,  u  y  °f  attorney 

P,9e  108-  lines  10-13  '  He*rS*'’-'  ”°-«apo»,lv. 

Hearsay;  leading 

17.  PLAINTIFF’^  ni? 

HEMIN0 

Page  126,  lines  14  to  21 

Page  131,  iine  15  t  N°  obJ'ection 

Page  132,  line  15  Foundation;  hearsay 

149,  lines  2  to  14  Elation,  relevancy 

Incomplete;  foundation- 
speculation;  best 
evidence  rule 

^  149'  Une  15  t0  pa^e  150,  line  16  No  objection 

Page  151,  lines  12  to  17  T 

Incorrect;  speculation; 
hearsay;  best  evidence 
rule 
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ATTACHMENT  5g 


DEFENDANTS'  DESIGNATIONS  of  TP^ttma 

in  addition  to  the  specific  objections  set  forth  belo„ 
plaintiff  reserves  its  right,  pursuant  to  Ruie  32(a)  <«,,  Ped. 

civ.  p. ,  to  read  such  additional  portions  of  testimony  as  ought  in 
lirness  to  be  considered,  plaintiff  also  reserves  its  right  to  object 
to  defendants'  use  of  the  prior  testimony  of  a  party  or  agent  of  a 
party,  except  as  provided  in  Rule  32. 


1. 


DEFENDANTS'  DESIGNATIONS  OF  EDWARD  AVERETT  DEPOSITION  TESTIMONY/ 
PLAINTIFF'S  OBJECTIONS  THERETO  _ 


Page 

Page 

Page 

Page 

Page 

Page 

Page 

Page 

Page 

Page 


5,  line  15  to  page  5,  line  22\ 

17,  line  4  to  page  17,  line  12: 

18,  line  5  to  page  18,  line  13: 

23,  line  7  to  page  24,  line  11: 

51,  line  6  to  page  51,  line  24: 

57,  line  5  to  page  59,  line  23: 

66,  line  3  to  page  67,  line  10. 

67,  lines  10  to  12: 

75,  line  3  to  page  75,  line  17- 

77,  line  4  to  page  77,  lin 


No  objection 
No  objection 
No  objection 
No  objection 


Relevance 
No  objection 
No  objection 
No  objection 

Non-responsive 


f endant ' 
n  i-m  tl" 


;»s  use 
2  f  on  the 

defendants 
;e  refused  to 

(-iffs  to 
Stance  of  the 


DEFENDANTS'  designations  of  STEPHFM  ot 

PLAINTIFF'S  OBJECTIONS_3eretqJ^^^  TESTIMONY/ 


Page  3,  lin.0  14  to  page  4,  line  9: 
page  5,  line  2  to  page  5,  line  12: 
Page  13 ,  line  10  to  page  14,  line  22 


Page  15,  line  23  to  page  16,  line  9: 
Page  16,  line  15  to  page  16,  line  22 


No  objection 
No  objection 
Foundation;  relevance 
No  objection 

Non-responsive;  incomplete; 
foundation;  speculative 
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DESIGNATIONS  OF  DAVID  ARGANBRTrum 
PLAINTIFF  1  S  OBJECTIONS  THF.PPTnGHT  DEPOSiTION 


testimony/ 


Page  4,  lines  6  to  15: 

Page  6,  line  8  to  page  7,  13. 

Page  20,  line  6  to  page  20,  line  10: 

Page  20,  line  23  to  page  21,  line  22: 

Page  42,  line  21  to  page  44,  line  10: 

Page  67,  line  23  to  page  68,  line  18: 


No  objection 
No  objection 
No  objection 
No  objection 
No  objection 
No  objection 


DEFENDANTS'  DESIGNATIONS  of  HIDEVfiVT 

plaintiff  'Subjections  tjjerbto  nakajima  deposition 


testimony/ 


page  4,  lines  17  to  25: 

No  objection 

page  5,  line  13  to  page  9,  linQ  l8: 

'  ’  Relevance;  likely  to  cause 

confusion 

Lge  7,  line  19  to  page  9,  line  18- 

Relevance;  likely  to  cause 
confusion 

ige  10,  line  17  to  page  10,  line  24-  n  n 

*  *  9  ne  Relevance?  likely  to  cause 

confusion 

ige  17,  line  3  to  page  17,  line  6:  Relevance;  likely  to  cause 

confusion?  incomplete 

age  19,  line  4  to  page  19,  line  7:  Relevance 

age  19,  line  12  to  page  19,  line  23:  Relevance;  likely  to  confuse 

age  23,  line  2  to  page  23,  line  20:  No  objection 

age  24,  line  18  to  page  27,  line  19:  Relevance;  likely  to  confuse 

^  (Page  24,  line  23  to  page  25, 

line  15) 

’age  32,  line  14  to  page  33,  line  10:  No  objection 

,Q  „  17.  .  Relevance;  likely  to  confuse 

’age  39,  line  5  to  page  39,  line  1/. 

9l  No  jbection 

>age  43,  line  16  to  page  43,  line 

,  o  •  Relevance 

?age  50,  line  17  to  page  51,  line  •  .  vanc_ 

Foundation;  relevance 

?age  51,  lines  13  to  20:  Best  evidence;  relevance 

Page  67,  line  10  to  page  69,  lineg27.  No  obiect 

Page  74,  line  4  to  page  74,  H  .  ^  objection 

Page  80,  line  4  to  page  80,  lin  ^  objection 

Page  82,  line  6  to  page  84,  1  Relevance 

__  oo_  line  27:  0-i  evidence; 

Page  87,  line  21  to  page  89,  Speculation;  parol 

114,  line  10 :  hearsay 

Page  113,  line  28  to  page  relevant 

Hearsay;  n°  rwitness 
,  Oo  line  1°-  teStin>ony  - 


9,  line 


page  7,  line  19  to  page  9,  line 


Page  10,  line  17  to  page  10,  line  24 


Page  17,  line  3  to  page  17,  line  6: 


age  19,  line  4  to  page  19,  line  7: 


ige  24,  line  18  to  page  27,  line  19: 

age  32,  line  14  to  page  33,  line  10: 

age  39,  line  5  to  page  39,  line  17: 
age  43,  line  16  to  page  43,  line  21 

age  50,  line  17  to  page  51,  line  8: 

age  51,  lines  13  to  20: 

’age  67,  line  10  to  Pa?e  76.9 '  sP‘ 

’age  74,  line  4  to  page  74, 

’age  80,  line  4  to  page  80,  lme 

’age  82,  line  6  to  page  84, 

oq  line  27: 

?age  87,  line  21  to  page  »  ' 

.  114,  Hne  10: 

?age  113,  line  28  to  page 

1  28  line  10 ■ 

Page  127,  line  10  to  page 


cause 


cause 
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page  130,  line  16  to  page  133,  line  n. 

page  134,  lines  1  to  8 : 

page  142,  lines  6  to  18: 

page  145,  line  14  to  page  145,  line  23: 

% 

page  148,  line  11  to  page  149,  line  6* 

■ 

page  149,  line  13  to  page  149,  line  19: 
Page  150,  line  13  to  page  151,  line  5: 

Page  152,  line  25  to  page  152,  line  9: 

Page  156,  line  2  to  page  156,  line  20: 
Page  157,  line  1  to  page  157,  line  3: 
Page  158,  line  23  to  page  159,  line  4: 
Page  166,  line  5  to  page  166,  line  10: 
Page  166,  line  21  to  page  167,  line  10: 
Page  186,  line  21  to  page  187,  line  13: 

Page  189,  lines  1  to  8 : 

Page  189,  line  13  to  page  190,  line  8: 

Page  190,  line  22  to  page  191,  line 

^  i q  9  line  15  : 

Page  192,  line  6  to  page  ly^' 

_  iqc  line  18 : 
Page  193,  line  13  to  page  1 

i  a o  line  H  • 

Page  197,  line  9  to  page  l  ' 

on?  line  1* 

Page  200,  line  6  to  page 

^  204  /  line  18 
Page  204,  line  7  to  page 

line  18: 

Page  207,  line  22  to  page 


hearsay ^enee,  speculation, 

Parol  evidence  rule 

Speculation 

Speculation;  relevance 

No  objection 

No  relevant  testimony  by 
witness;  hearsay 

No  relevant  testimony  by 
witness;  object  to  reading 
DX  119 

Parol  evidence;  object  to 
reading  DX  119;  speculative 

Relevance;  foundation 

Relevance 

Relevance;  best  evidence 
Hearsay 

Speculation;  relevance 
Speculation 
Incomplete 
No  objection 
No  objection 
No  objection 
No  objection 
No  objection 
No  objection 

Mischaracterization; 

incomplete 

No  objection 


-  5 


defendants’  designations  of  stamtw 

plaintiffj  s  QBJECTi0Ns^Tgggg|pQ^^^j^R0CKi  deposition  testimony/ 


I.  Deposition  of  12/21/83 
Page  4,  lines  6  to  11; 


Page 

7 ,  line  18  to  page  : 

1-0,  line  17: 

Page 

14,  line 

18 

to 

page 

15,  line  4: 

Page 

18,  line 

22 

to 

page 

19,  line  9: 

Page 

20,  line 

23 

to 

page 

21,  line  4: 

Page 

21,  lines 

5 

to 

17: 

Page 

21,  line 

18 

to 

page 

22,  line  1: 

Page 

40,  line 

6 

to 

page 

40,  line  12: 

Page 

44,  line 

21 

to 

page 

45,  line  8: 

Page 

47,  line 

6 

to 

page 

47,  line  13: 

Page 

47,  line 

19 

to 

page 

48,  line  2: 

Page 

51,  line 

8 

to 

page 

52,  line  12: 

Page 

53,  line 

5 

to 

page 

53,  line  11: 

Page 

54,  line 

8 

to 

page 

55,  line  8: 

Page 

55,  line 

12 

to  page 

,  55,  line  14 

Page  56,  lines  1  to  22: 


c7  line  ^1 • 

Page  57,  line  5  to  page  5/, 

6?  line  1° 

Page  61,  line  11  to  Pa9e  ' 

Page  62,  lines  11  to  14: 

Page  63,  lines  15  to  18: 


No  objection 
No  objection 
No  objection 
No  objection 
No  objection 

Question  assumes  fact  not 
in  evidence 
No  objection 
No  objection 

No  objection 

Best  evidence  rule 


No  objection 

Incomplete  (should  include 
through  page  53,  line  4) 


Foundation; 

mischaracterization 


No  objection 


Ambiguous  question; 
foundation 


incomplete;  test  evidence; 
out  of  context  (lines  1  to 
c. .  no  question  asked)  no 
relevant  witness  testimony 
aines  7  to  8)  ; 

Mischaracterization 


No  objection 

Best  evidence  rule 

Foundation 
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Page  63 ,  line  23  to  page  64,  line  1; 

page  67 r  line  14  to  page  68,  line  2: 

Page  70,  line  23  to  page  71,  line  15: 

Page  73,  line  21  to  page  75,  line  16: 

Page  90,  line  19  to  page  91, 'line  20: 
Page  92,  line  6  to  page  93,  line  18: 


Incomplete 

No  objection 

No  objection 

No  objection 

Fed.  R.  Evid.  408 

Best  evidence  rule; 
ambiguous  question; 
Fed.  R.  Evid.  408 


II.  Deposition  of  01/23/84 


Page  119,  line  23  to  page  121,  line  4: 
Page  122,  line  3  to  page  123,  line  3: 


Page  127, 
Page  128, 
Page  131, 
Page  136, 

Page  138, 
Page  140, 
Page  141, 

Page  148, 
Page  149, 
Page  151, 
Page  154, 


Page  162, 
Page  163, 


line  20  to  page  127,  line  24: 
line  11  to  page  130,  line  24: 
line  16  to  page  131,  line  ^22: 
line  2  to  page  137,  line  24: 


line  13  to  page  139,  lme  20 
line  11  to  page  141,  line  7: 
lirie  15  to  page  142,  line  6> 


line  1  to  page 
line  3  to  page 
line  17  to  page 
line  8  to  page 


148, 

150, 

151, 

154, 


line  16: 
line  4: 

line  24: 
line  16: 


line 

line 


3 


to  page 


162 , 


16  to  page  163, 


line  13: 
line  22: 


No  objection 

No  relevant  testimony 
by  witness;  relevance; 
incomplete 

No  objection 

No  objection 

Speculation 

Relevance;  improper 
questions  (page  137, 
lines  10  to  24) 


Relevance 
No  objection 


stion  to  all 
gnations  from  page  141, 
15  to  end 

Tiplete  (should  include 
156,  line  17  to  page 
line  12;  page  159, 

21  to  page  161,  line  5, 
page  161,  line  17  to 
162,  line  1) ; 

haracterization  page 

line  8  to  page  154, 


7H 


i 


defendants'  designations  of  chart  pc 

PLAINTIFF’S  OBJECTIONS  THF.RPth 


PAUL  DEPOSITION 


TESTIMONY/ 


Page 

5,  line  21 

to  page 

6,  line  9: 

No 

objection 

Page 

7,  line  14 

to  page 

7,  line  20: 

No 

objection 

Page 

8,  lines  14  to  17: 

No 

objection 

Page 

16,  line  1 

to  page 

16,  line  11: 

No 

objection 

Page 

19,  line  5 

to  page 

19,  line  19: 

No 

objection 

Page 

21,  line  7 

to  page 

21,  line  9: 

No 

objection 

Page 

36,  line  4 

to  page 

36,  line  24: 

No 

objection 

Page 

120,  line 

8  to  page  121,  line  3: 

Hearsay;  no  relevant 
testimony  by  witness 

defendants*  designations  of  charlfc;  DAtTT 
PLAINTIFF'S  objections  THERBun  RLES  PAUL 


Page 

115, 

lines  11  to  19: 

Page 

116, 

line  16  to  page  116,  line  22 

Page 

121, 

line  6  to  page  121,  line  23: 

Page 

123, 

line  1  to  page  123,  line  7: 

HEARING  testimony/ 

No  objection 
Relevance 
Relevance 
Relevance 


DEFENDANTS'  DESIGNATIONS  of  DAVID 
PT.AINTIFF'S  OBJECTIONS  thereto 


MAROFSKE  DEPOSITION 


testimony/ 


page  4,  line  3  to  page  4,  line  5: 

Page  4,  line  10  to  page  4,  line  11: 

Page  4,  line  14  to  page  5,  line  13: 

Page  5,  line  21  to  page  7,  line  9: 

page  10,  line  14  to  page  10,  line  19: 
Page  13,  line  2  to  page  13,  line  13: 

Page  14,  lines  5  to  6  and  lines  10  to  12: 
Page  17,  line  17  to  page  17,  line  21: 
Page  21,  line  9  to  page  23,  line  24: 

Page  26,  line  5  to  page  27,  line  17: 

Page  36,  line  5  to  page  36,  line  16: 

Page  46,  line  15  to  page  54,  line  19: 

i  Page  60,  line  18  to  page  61,  line  1: 

I  Page  64,  line  13  to  page  65,  line  9: 

I  Page  68,  line  3  to  page  68,  line  15: 

!fia  line  24: 
Page  69,  line  17  to  page 

tx  line  17: 

Page  73,  line  13  to  page  ' 

77  line  14- 

i  Page  75,  line  21  to  page 


No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

Ambiguous;  compound 
(Page  21,  line  9  to  page  22, 
line  15) 

Fed.  R.  Evid.  408 


Incomplete 


Best  evidence  (page  47, 
line  14  to  page  49,  line  D; 
improper,  complex  and 
confusing  (page  50, 
line  16  to  page  61, 
line  61) 


,  relevant  testimony  by 
tness  (page  65,  line  23  to 


objection 


ect  to  reading  from 
!Lnt  not  in  evidence; 


No  objection 
No  objection 


laracterization 

,  75,  lines  22  to  m 
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page  78,  line  10  to  page  82,  line  3 

Page  82,  line  15  to  page  83,  line  17. 

page  85,  line  21  to  page  87,  line  19 : 

page  85,  line  21  to  page  87,  line  19: 

Page  95,  line  12  to  page  96,  line  15; 

Page  101,  line  2  to  page  102,  line  18: 

Page  110,  line  16  to  page  111,  line  18: 

Page  114 f  line  1  to  page  114,  line  16: 

Page  116,  line  8  to  page  116,  line  19: 

Page  118,  line  2  to  page  119,  line  9: 


No  objection 

No  objection 

No  objection 

No  objection 

Object  to  all  references 
to  DX  123 

Mischaracterization 
(Page  102,  lines  4  to  8) 

No  objection 

Relevance  (lines  1  to  3) 

Speculation  . 

Speculation?  argumentative 
(Page  118,  lines  2  to  20) 


deposition 


testimony/ 


defendants ' 

pt.AINTIFF'S 


DESIGNATIONS  OF  HENRY 
OBJECTIONS  THERETO 


ROSS 


Page 

4, 

line 

16 

to 

page 

4, 

line 

20 

Page 

5, 

line 

9 

to 

page 

5, 

line 

15: 

Page 

6, 

line 

8 

to 

page 

6, 

\ 

line 

14: 

Page 

7, 

line 

7 

to 

page 

7, 

line 

16: 

Page  8,  line  16  to  page  8,  line  21; 
Page  9,  line, 8  to  page  9,  line  13: 
Page  10,  line  9  to  page  10,  line  18: 
Page  16,  line  11  to  page  17,  line  2 
Page  18,  line  8  to  page  19,  line  4: 
Page  22,  line  4  to  page  22,  line  23: 
Page  26,  line  2  to  page  27,  line  7: 

Page  34,  line  2  to  page  34,  line  14: 

Page  37,  line  6  to  page  37,  line  12: 

Page  40,  line  2  to  page  41,  lme  9: 

Page  53,  line  22  to  page  54,  line  4: 


No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

Relevance;  foundation 

No  objection 

No  objection 

No  objection 

Compound  question 
(Lines  2  to  9) 

Relevance 

No  objection 

No  objection 
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DEFENDANTS ' 
PONTIFF'S 


DESIGNATIONS  OF  JOHN  C 
OBJECTIONS  THERETO 


WATTLES 


DEPOSITION 


testimony/ 


page  4,  line  12  to  page  4,  line  15 : 
Page  5,  line  11  to  page  6,  line  6: 

Page  136,  line  6  to  page  137, 'line  11 : 


No  objection 
No  objection 
No  objection 
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DEFENDANTS'  DESIGNATIONS  OF  RALPH 
PLAINTIFF'S  OBJECTIONS  THERETO 


staup  hearing 


TESTIMONY/ 


page  224,  line  10  to  page  224,  line  18: 
page  225,  line  5  to  page  226,  line  17: 
Page  229,  line  7  to  page  230,  line  11: 
Page  231,  line  9  to  page  231,  line  11: 
Page  232,  line  10  to  page  236,  line  13: 
> 

Page  236,  line  14  to  page  238,  line  10: 
Page  238,  line  26  to  page  248,  line  20: 
Page  263,  line  18  to  page  264,  line  17: 


No  objection 

No  objection 

No  objection 

No  objection 

Opinion;  narrative; 
foundation 

No  objection 

No  objection 

Foundation 


DEFENDANTS'  DESIGNATIONS  of  RALPH  STAND  r™ 

PLAINTIFF  '  s  OBJECTIONS  THERETO  A°P  DEP0SITI0N  TESTIMONY/ 


Page  4,  line  3  to  page  4,  line  5: 

No  objection 

page  7,  line  15  to  page  8,  line  18*  V7 

No  objection 

Page  9,  line  19  to  page  10,  line  1=  „Q  ob)ection 

page  20,  line  4  to  page  21,  line  13:  „0  objection 

Page  23,  line  24  to  page  24,  line  24:  No  objection 

Page  30,  line  14  to  page  37,  line  3:  No  objection 

Page  37,  line  9  to  page  41,  line  1:  No  objection 

Page  43,  line  19  to  page  44,  line  1:  Mischaracteri 

Page  46,  line  4  to  page  47,  line  2:  Mischaracteri 

Page  57,  line  9  to  page  58,  line  2:  No  objection 

Page  66,  line  6  to  page  67,  line  9:  No  objection 

Page  72,  line  3  to  page  73,  line  22:^  “e” 

-1  T-.  _  J  T> 


Page  74,  line  1  to  page  77,  line  21: 

Page  86,  line  5  to  page  87,  line  18: 

Page  125,  line  17  to  page  126,  line  5: 

Page  179,  line  15  to  page  179,  line 

|  Page  215,  line  23  to  page  216,  line 

gi  o  line  9 • 

Page  217,  line  16  to  page  * 

_  oq?  line  8: 

|  Page  291,  line  4  to  page 


No  objection 

Mischaracterization 

Mischaracterization 

No  objection 

No  objection 

Hearsay ;  foundation ; 
conjecture;  inadmissible 
under  Fed.  R.  Evid.  602 

Narrative;  conjecture 

No  objection 

No  objection 

Incomplete 

No  objection 

Incomplete 
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DEFENDANTS'  DESIGNATIONS  of  EDWARD 
PTAINTIFF'S  objections  thereto 


averett 


page  161,  line  3  to  page  162,  line  14 : 
page  164,  line  1  to  page  165  A  line  20: 
Page  168,  line  1  to  page  169,  line  17: 

Page  170,  line  2  to  page  173,  line  12: 

Page  174,  line  9  to  page  176,  line  19: 

Page  177,  line  6  to  page  186,  line  17: 

Page  189,  line  25  to  page  192,  line  3: 

Page  192,  line  10  to  page  193,  line  10: 
Page  194,  line  24  to  page  195,  line  23: 
Page  196,  line  1  to  page  196,  line  17: 
Page  202,  line  7  to  page  202,  line  12: 
Page  210,  line  18  to  page  211,  line  16. 

Page  215,  line  23  to  page  216,  line  16: 

Page  218,  line  17  to  page  218,  line  19. 

Page  219,  line  2  to  page  219,  line 


hearing  testimony/ 

No  objection 

Relevance 

Relevance 

No  objection 

No  objection 

Narrative;  opinion; 
foundation 

Narrative;  opinion; 
foundation;  conjecture 

No  objection 

No  objection 

No  objection 

Relevance 

No  objection 

No  objection 

No  objection 

No  objection 
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DEFENDANTS'  DESIGNATIONS  of  MICHAEL  MOONP  hpudt 
fyATNTTFF’S  OBJECTIONS  THERETO  NE  HEARING  TESTIMONY/ 


page  19,  line  18  to  page  20,  line  5: 
Page  41,  line  3  to  page  41,  line  24: 
Page  50,  line  22  to  page  51,  line  1: 
page  52,  line  5  to  page  52,  line  9: 
Page  59,  line  8  to  page  60,  line  1: 
Page  71,  line  14  to  page  73,  line  5: 
Page  73,  line  14  to  page  73,  line  21: 
Page  74,  line  9  to  page  78,  line  9: 
Page  93,  line  10  to  page  94,  line  3: 


No  objection 
No  objection 
Relevance 
Relevance 
No  objection 
No  objection 
No  objection 
No  objection 
Relevance 


DEFENDANTS'  designations  of  kunkel  hearts  m 
PONTIFF'S  OBJECTIONS  THERETO  EARING  TESTIMONY/ 


page  126,  line  20  to  page  126,  line  21: 
page  128,  line  9  to  page  128,  line  19: 
Page  129,  line  5  to  page  129,’ line  17: 
Page  131,  line  15  to  page  131,  line  23: 
Page  134,  line  5  to  page  135,  line  6: 

Page  137 ,  line  23  to  page  143,  line  2: 

Page  144,  line  18  to  page  145,  line  9: 


No  objection 

No  objection 

No  objection 

No  objection 

Foundation;  opinion; 
conjecture 

Relevance;  opinion; 
conjecture 

Relevance;  opinion; 
conjecture 
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DEFENDANTS 1  DESIGNATIONS  OF  RONALD 
PONTIFF'S  OBJECTIONS  THERETO 


GIESE 
_ _ 


HEARING 


testimony/ 


page  274,  line  7  to  page  275,  line  5: 

page  276,  line  19  to  page  278,  line  12: 

Page  278 ,  line  21  to  page  279,  line  9: 

page  284,  line  14  to  page  285,  line  13: 


No  objection 
No  objection 
Foundation 
No  objection 
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Attachment  g 


PLAINTIFF'S 


^m^l_Ol_SjEClhL  DAMAnpg 


Plaintiff  seeks  damages 


m  the  amount  of  defendants' 


gross  revenues  from  the  infringement,  including  its  gross 

revenues  received  from  sales  of  the  K.c.  Munchkin  cartridge 

($7,755,497)  and  gross  revenue  received  from  resulting  sales 
2 

of  Odyssey  'video  game  consoles,  minus  deductible  expenses 
or  elements  of  profit  attributable  to  factors  other  than  the 
copyrighted  work,  as  proved  by  defendants. 

Plaintiff  did  not  receive  defendants'  Statement  of 
Special  Damages  in  sufficient  time  to  incorporate  its  objec¬ 
tions  into  the  pretrial  order.  Plaintiff  therefore  reserves 
all  objections  it  may  have  thereto. ^ 


Defendants  object  *to  plaintiff's  Statement  of 
Special  Damages  as  incomplete  and  non-responsive  to  the 
requirements  of  the  pretrial  order.  Defendants  also  object 

on  the  basis  that  the  type  of  damages  stated  therein  is 

► 

unavailable  and  inappropriate  in  this  case. 


ATTACHMENT  6 


defendant-counterplaintiff  -  Q 

STATEMENT  OF  SPECIA1. 

Defendants-counterpla intiff s  seek  d,„a,es  caus.a 

by  plaintiffs  wilful  and  wrongful  allegations  against  then. 

■* 

For  defendant  Averett  these  damages  include  injury  to  reputation 

and  lost  royalties  from  the  sales  of  K.C.  Munchkin  cartridges. 

For  defendant  Park,  these  damages  include  injury  to  business 

reputation  and  goodwill  and  lost  profits  from  sales  of  K.C. 

Munchkin  cartridges.  For  defendant  NAPCEC,  these  damages 

include  injury  to  business  reputation  and  goodwill,  lost 

profits  from  the  sales  of  K.C.  Munchkin  cartridges,  the  cost 

of  cancelling  or  otherwise  disposing  of  contracts  for  the 

purchase  of  cartridges  or  components  thereof  for  K.C.  Munchkin, 

;  the  cost  of  cartridges  and  components  which  had  to  be  disposed 

|  of  and  the  cost  of  disposal,  the  cost  of  advertising,  the 

~  t-he  injunction, 

I  use  of  which  was  rendered  valueless  becaus 

„  I, intiff’s  allegations  and 

\  and  other  costs  associated  wit  P  defendants 

In  addition,  ail 

I  the  issuance  of  the  injunction.  (including 

t  seek  attorneys'  fees  and  the  costs 

i  in  the  Court  of  Appeals). 


attachment  7 


No  claims  or  defenses  have  been  waived 
abandoned. 
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Designation 

DX2 

DX3 

DX6-13 

DX15 

i 

DX16 

DX17 

DX18 

DX19 

DX20 

DX21 

DX22 


attachment  1o 
DEFENDANTS'  rynTc 


description 

Odyssey %2  Console 

Selection 

K-C.  Munchkin  Rules 

N°  objection 

Photographs  of  Head-On 
CartridgeM0"ey  and 

N°  objection 
No  objection 
No  objection 

Rules ThS  M°ney  and  Run 

No  objection 

K.C.  Munchkin  Cartridge 

Invaders  from  Hyperspace 
Cartridge 

No  objection 

No  objection 

Subchase/Armored 

Encounter  Cartridge 

No  objection 

NAPCEC  Catalogue* 

No  objection 

10/27/81 

Hafner  Memorandum 

No  objection 

11/10/81 

Dealer  Letter 

No  objection 

DX24 

DX26 

DX100 

DX100A 

dxioob 


10/27/81 

Hafner  Memorandum  to 
Managers 

Hafner  Memorandum  to 
Odyssey  Dealers 


4/27/81 

Namco/Atari 


Sublicense 


4/27/81  ,  . 

Namco/Atari  License 
Agreement 

Namco/Midway  Addenda. 


No  objection 


No  objection 


No  objection 


No  objection 


No  object^011 


previous 

Designation 

DX100C 

DX101 

DX102 

DX103 

DX104 

DX-109  (PX3  ) 

PX1 

PX4 

PX16 

PX133 

PX134 

PX149 


attachment  10 


DEFENDANTS'  EXHIBITS 

- - — into_evidence 


received 


Description 

11/16/81 

Namco/Midway  Third 
Addendum 

8/16/80 
Namco/Midway 
Preliminary  Agreement 

10/10/80 
Namco/Midway 
Assignment  of  Copyrights 

10/11/80 
Midway/Namco 
Letter  re  DX102 


11/4/80 
Namco/Midway 
License  Agreement 


4/27/81 

Namco/Atari 

Assignment  of  Copyrigh 

Copyright  Application 


Pac-Man  Rules 
Pac-Man  Arcade  game 


6/78 

erett/Magnavox 

tion  to  Purchase 
eS«/ Magnavo*  video 

me  License 


Objection 
No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 

No  objection 
No  objection 
No  objection 
No  objection 

No  objection 

No  objection 


attachment  h 

PLAINTIFF ' S  OBJECTIONS  TO  EXHtd 
- §y_def^ndants  ITS  offered 


Previous 

Designation 

Description 

DX33 

Pac-Man  Cartridge 

DX34 

Atari  Catalogue 

DX35 

Pac-Man  Instructions 

DX110 

12/9/81 

Namco/Atari 

License  Agreement 

DX111 

5/28/82 

Namco/Atari 

License  Agreement 

DX113 

2/3/82 

Nakajima/Marofske  letter 

DX115 

12/24/81 

Nakajima/Marofske  Letter 

DX117 

3/10/82 

Wood/Marofske  Letter 

DX118 

3/17/82 

Marof ske/ J  arocki 
Memorandum 

0X119 

Wood/Marofske  Letter 

DX125 

Nakajima/Marofske  letter 

0X127 

Japanese  notes  °£ckroan 

development  ox  ^ 

Objection 

Relevance 

Relevance 

Object  to  misdescrip- 
tion  of  document; 
relevance 

Relevance 


Relevance;  hearsay 


Relevance;  hearsay 


jarsay;  parol 
Idence  rule; 
levance 

arsay;  parol 
idence  rule; 
levance 

rol  evidence 
ie;  relevance 


Hearsay;  P^°J 
evidence  rule, 

relevance 

__e-  hearsay 

Relevance, 

AutheDnce-tbearsay; 

£3® 


PLAINTIFF 

previous 

Designation 

DX128 

DX148 

► 

DX149 

DX150 

DX152 

DX153 

DX154 

•  f 

PX112 


ATTACHMENT  11 


jl  1  WiNb 


BY  DEFiN^N™  ITS  °FFER® 


Description 


English  translation  of 
previous  exhibit 


4/9/82 

Mar o  f ske/Mul 1 ane 
Memorandum 


Objection 

Authenticity; 
relevenac;  hearsay; 
foundation 

Parol  evidence 
rule;  relevance 


9/1/81 

Tomy/Midway  Trademark 
Assignment 


9/1/81 

Tomy/Midway  Assignment 
and  Grant  Back  License 
Agreement 


0 '  Brian/Mason^  Letter 

Commits  Advertisement 


Daily  Log 


Tomy  corp. 


Catalogue 


Inadmissible 
under  F.  R.  Ev.  408 


Inadmissible 
under  F.  R.  Ev.  408 


Hearsay; 

foundation 

Hearsay;  relevance; 
foundation 

portioM 

vant  or  hearsay, 

depending  on  the i 

use;  Plal^fJbjec- 
reserves  its  on:.f.c 

tions  unti  offered 
portions  are 

Plaintiff  reserves 


~  f 


foun 

11/20/81  ibutors 

NAPCEC/Distnu 

Beat 

Letters 

Urgent  L— 

.  foundation 


rsay; 


PX113 


ATTACHMENT  11 


PLAINTIFF'S  OBJECTIONS  TO  EXHIBITS  OFFERED 
r  BY  DEFENDANTS 


previous 

Desi2££ii°B: 

PX132 


Description 


7/26/82 

Averett  Affidavit 
HH8-10,  50-100  and  EA12 


Hearsay,  if 
offered  by 
defendants 


PX180-203  NAPCEC  Financial 

Information 


02461 

TomyKogyo  Trademark 

filing 

02467 

6/8/81  Trademark 

Tomy  Corp.  n 
filing 

02480 

8/2/81  davit  re 

Hoffman  Affiaavi 

Tomy  Filings 

02780 

^dily/Tomy  U«nse 

Agreement 

Slides 

o  objection  to 
X203;  plaintiff 
eserves  all  objec- 
ions  it  may  have  to 
efendants 1  use  of 
X180-202  until  all 
ocuments ,  including 
orkpapers,  used  in 
reparing  PX180-202, 
nd  all  documents  on 
hich  defendants 
ase  their  conten- 
ion  that  FX180-202 

re  incomplete,  Jave 
,een„ade  available 


Foundation 

(handwriting); 

hearsay 


Foundation 

(handwriting)' 

hearsay 


Foundation; 

hearsay 


ATTACHMENT  11 


PLAINTIFF'S  OBJECTIONS  TO  EXHIBITS  OFFERED 
_ BY  DEFENDANTS  *  ERED 


previous 

Designation  Description 

Monkey shines  game 
cartridge 


Monkeyshines  Official 
Rules 


Peanuts  Classics,  by 
Charles  M.  Schulz; 
Holt,  Rinehart  and 
Winston;  1970 


The  wHdsfnq  Piece,  by 
Shel  Silverstein; 
Harper  &  Row;  197b 


Advertisement  for  Shel 

Silverstein  books, 
page  5,  section  14, 

Chicagg__Tribune, 


Objection 

Plaintiff  reserves 
all  objections  it 
may  have  to  use  of 
this  exhibit,  until 
it  has  been  made 
available  to  plain¬ 
tiff  for  inspection. 

Plaintiff  reserves 
all  objections  it 
may  have  to  use  of 
this  exhibit,  until 
it  has  been  made 
available  to  plain¬ 
tiff  for  inspection. 


aintiff  reserves 
1  objections  it 

/  have  to  use  of 
[s  exhibit,  until 
has  been  made 
ailable  to  plai- 
ff  for  inspection. 

aintiff  reserves 
L  objections  it 

has  been  ma^e  .ri_ 

ffole  iSpScfioo. 


-  a  Ot 


ATTACHMENT  11 


PLAINTIFF'S  OBJECTIONS  TO  EXHIBITS 
_ BY  DEFENDANTS 


OFFERED 


.  i  previous 
JaN0.  Designation 


Description » 

K.C.'s  Crazy  Chase  game 
cartridge 


Redacted  copy  of  Atari- 
NAPCEC  Settlement 
Agreement 


Documents  showing  sales 
of  individual  Odyssey-2 
cartridges 


Various  videotapes, 
slides,  charts,  and 
demonstrations 


Financial  material 
showing  NAPCEC  s 
damages  due  to 
injunction 


Objection 

Plaintiff  reserves 
all  objections  it 
may  have  to  use  of 
this  exhibit,  until 
it  has  been  made 
available  to  plain¬ 
tiff  for  inspection. 


Plaintiff  reserves 
all  objections  it 
may  have  to  use  of 
this  exhibit,  until 
a  complete  copy  has 
been  made  available 
to  plaintiff  for 
inspection,  or 
sufficient  informa¬ 
tion  regarding  the 
redacted  portion  is 
provided  to  plaintiff. 


lintiff  reserves 
L  objections  it 
j  have  to  use  of 
s  exhibit,  until 
has  been  made 

-ho  nlain- 


iff  reserves 
jections  it 
/e  to  use  of 
exhibits, 
tjiose  docu- 
iave  been  made 


l  reserves 

:tions  it 
to  use  of 
libits, 

,se  docu- 
e  been  made 
for 


